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-  A  -  Year  1955 

Opinion  No. 
ACCEPTANCE   of  Roadways  956 

ACCEPTANCE  of  Street  Work  955 

ACCIDENT  City  Liability  for  Railway  -  in  Absence  of  Order 

to  Cease  Operations  957 

ACCOUNTS  Receivable,  Recording  Notice  of  Assignment  of  952 

A CK N 0 WLED GEKENT  -  Notice  of  Assignment  of  Accounts  Receivable   952 

ADVERTISING  Official  -  Department  of  Public  Works;  Sufficiency 
of  Proposed  Abbreviations  and  Alterations  of  Forms  Now 
in  Use;  Revision  of  Faithful  Performance  Bond  Provision 
of  Specifications  9^.9 

ADVERTISING,  Signs,  Billboards,  Posters  on  Walls  of  New 

Terminal  Building  at  San  Francisco  International  Air- 
port, Jurisdiction  of  Art  Commission  961 

APPROPRIATION  -  Legality  of  -  from  19l|4  Sewer  Bond  Fund         927 

APPROPRIATION  -  pursuant  to  Declaration  of  Policy  -  Butano 

Forest  oo2 


ART   COI-iMISSIGII  Year   1955 

Opinion  No. 

ADVERT  IS  I  vJ  Si^ns,  Billboerds,  Posters  on  Walls  of  New  Terminal 
Building  at  San  Francisco  International  Airport,  Juris- 
diction of  Art  Commission  961 


-  B  -  Year  1955 

Opinion  No. 

BILL  paid  by  an  Insurance  Company  -  Health  Service  System; 
Liability  to  Physician  Already  Paid  by  Hospital 
Service  of  California  -  Liability  for  921+ 

BONDS  -  Parking  Authority  -  Power  to  Issue  Revenue  931+ 

50NDS  Transfer  of  Golden  Gate  Bridge  to  State  Toll  Bridge  91+3 

BUILDING   Code  931 

UTANO  Forest  932 


BOARD  OF  PERI: IT  APPEALS  Year  1955 

Opinion  No. 

JtD  of  Perni t  Appeals,  Power  to  Issue  Subpoenas,  Power  to 
Cor.pel  the  Attendance  and  Testimony  of  Witnesses  end 
Production  of  Evidence  937 


BOARD  OF  SUPERVISORS  Year   1^55 

Opinion  No. 

ACCEPTANCE  of  Roadways;  Responsibility  for  Maintenance  and 
Repair  of  Roadways;  Requirements  for  Acceptance  by 
Department  of  Public  Works;  Dedication  of  Streets 
and  Roadways;  Description  of  1  roperty  in  Deeds         956 

ACCEPTANCE  of  Street  Work;  Responsibility  for  Maintenance 
and  Repair  of  Unaccepted  Streets;  Criteria  for 
Acceptance  of  Improved  Streets  by  City  and  County 
of  San  Francisco  955 

BOARD  OF  SUPERVISORS,  Powers  and  Duties  regarding  Fixing 

Wages  and  Hours  of  Work  of  City  Employees  928 

CHARTER  SECTION  151.3;  Participation  by  Union  in  Waiver 
by  Employees  of  Certain  Elements  of  Premium  Pay 
Established  by  Collective  Bargaining  Agreement         928 

CONSTITUTIONALITY  of  S.B.  332  and  S.B.  333  Transferring 

Golden  Gate  Bridge  to  Toll  Bridge  Authority,  Assuming 
Bonding  Debt  and  Appropriating  Funds  9^-3 

CO UKTY  Hospital;  Psychiatric  Division, Outpatient  Service, 

Necessity  of  Authorization  of  Program  by  Ordinance     9^0 

INTERPRETATION  and  Effect  of  Contract  between  San  Francisco 
and  San  Mateo  County  Concerning  Juvenile  Court  Wards 
of  Such  County  Assigned  to  Log  Cabin  Ranch  91+6 

LEGALITY  of  Construction  and  Operation  of  Exhibit  Hall  under 
Civic  Center  Plaza  -  Function  and  Authority  of 
Recreation  and  Perk  Commission,  Department  of  Public 
Works  and  Director  of  Property  with  Respect  thereto  - 
Authority  of  Controller  to  Expend  Proceeds  from  Sale 
of  Bonds  therefor  920 

LEGALITY  of  Proposed  Appropriation  for  Eminent  Domain 

"Acquisition  of  Funds  Previously  Appropriated  for 
Purchase  of  Butano  Forest  Pursuant  to  Declaration 
of  Policy  932 

MAY  the  City  and  County  Bear  the  Cost  of  Special  Type 

Uniform  for  Police  Officer  on  Traffic  Duty?  9l|5 

ORDINANCE  Granting  Service  Club  Permit  to  use  Portion 

of  Lake  Merced  Boulevard  One  Day  Annually  for  Con- 
duct of  Coaster  Derby,  Legality  of  930 


BUREAU  BUILDING  INSPECTOR  Year  1955 

Opinion  No. 

INTERPRETATION  of  Section  2?5,  Part  11,  Chapter  Vll  of 
Sen  Francisco  Municipal  Code  (Plumbing  and  Gas 
Appliance  Code)  919 


_  C  -  Year  1955 

Opinion  No. 

CASH  in  Lieu  of  Overtime  Worked  938 

CHERRY  RIVER  PROJECT  -  Cherry  Valley  Dam  Reservoir  Clearing  96I4. 

CITY  bearing  Cost  of  Police  Uniforms  must  be  considered  as 

added  compensation  9h5 

CITY  Guide  System;  Protection  of  City  Against  Claims  963 

CITY  Liability  for  Reilroad  Accident  in  Absence  of  Order 

to  Cease  Operations  957 

"CLOSED"   Stands  958 

CLOSING  of  Streets  -  Coaster  Derby  930 

COASTER  Derby  930 

COMPROMISE  of  Rights  of  System  thereunder  -  Health  Service 

System  965 

CONSTRUCTION  of  Freeway  -  part  of  State  Highway  System  - 

Moving  Facilities  959 

CONTRACT  Bonded  debt  as  greeting  9^3 

CONTRACT   impairment  of  obligation  of  9I4.3 

CONTRACTS  involving  public  or  govermental  bodies  as  being 

subject  to  ordinary  rules  of  contract  law  9I4.6 

COUNTY  Hospital,  Psychiatric  Division  91^.0 

CREDITS  -  Retirement  for  Health  Service  Employees  for  Period 

Prior  to  Dste  of  Admission  to  Retirement  System  950 

CRIMINOLOGIST,  Whether  a  Position  or  Rank  in  Uniform  Force 

of  Police  Department  9l^J. 

CRITERIA  for  Acceptance  of  Streets  955 


' 


CENTRAL  PERMIT  BUREAU  Opinion  Ko. 

Year  1955 

EXISTING  Quarries  Require  Operating  Permit  under  Section  32I4. 
of  Building  Code  931 
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CHARTER  SECTIONS  Year  1955 

Continued  Opinion  No. 

§§   95,96,97  914.9 

§ §163. 165. 166,167, 168,169 ,170,171, 165.2( J),  168.1.12  and 

171.1.12  (Retirement  provisions)  918 


CHIEF  ADMINISTRATIVE  OFFICER        Year  1955 

Opinion  No. 

DESTRUCTION  of  Records  9i|2A 

THE  Pacific  Telephone  and  Telegraph  Company  must  Pay  In- 
surance Premium  as  Additional  Insured  929 


CITY  ENGINEER  Year  1955 

Opinion  No. 

ACCEPT AN CE  of  Roadweys;  Responsibility  for  Maintenance 

and"  Repair  of  Roadways;  Requirements  for  Acceptance 

by  Department  of  Public  Works;  Dedication  of  Streets 

and  Roadways;  Description  of  Property  in  Deeds  956 

ACCEPT ANCE  of  Street  Work;  Responsibility  for  Maintenance 
and  Repair  of  Unaccepted  Streets;  Criteria  for 
Acceptance  of  Improved  Streets  by  City  and  County 
of  San  Francisco  955 


CIVIL  SERVICE  COKMISSION        Year  1955 

Opinion  No. 

7,TEP.  SECTION  36 1  Legality  of  Exchange  of  Watches  in  Fire 
Der>art-.ent  (Supplemental  to  Opinion  N0.9U-2,  Dated 
April  1^,1955).  9kk 

CHARTER  SECTION  151.3:  Participation  by  Union  in  Waiver 
by  Employees  of  Certain  Elements  of  Premium  Pay 
Established  by  Collective  Bargaining  Agreement         928 

POLICE  DEPARTMENT,  Criminologist,   Whether  a  Position 
or  Civil  Service  Rank  in  the  Uniform  Korce  as 
Term  is  used  in  Charter  Section  II4.6  9[pL 


CONTROLLER  Year  1955 

Opinion  No. 

GIFT  Shop  and  Sundry  Store  Leases  at  San  Francisco  Inter- 
national Airport;  Definition  of  "Gross  Revenue"; 
Opinion  Supplemental  to  No.  885  923 

_:.".".   on  Salary  of  Public  Officer  or  ihployee  to  Enforce 
Collection  of  Federal  Tax;  Liability  of  Controller 
if  he  does  or  does  not  obey  Levy;  Procedure  for 
making  Levy;  Charter  Section  25  95lj- 


-  D  -  Year  1955 

Opinion  No. 

DEAD  Bodies,  of  Indigent  Petient  935 

DECLARATION   of  Policy  -  Butano  Forest  932 

DECLARATION  of  Folicy  Nov.  7,1950,  re  Psychiatric  Ward, 
Necessity  for  Ordinance  to  Establish  Outpatient 

Service  in  Connection  therewith  9I4.O 

DEFINITION  of  Delegation  of  Legislative  Powers  921 

DESCRIPTION  of  Property  -  Effect  thereof  in  Deeds; 

Dedication  of  Ways  956 

DESTRUCTION  of  Records  Q)|?A 

DISTRICT,  Golden  Gate  Bridge  and  Highway  9^3 

DISTRICTS  Creation  of  and  Legal  Effect  9^3 

DUAL  Membership  Problem  -  Health  Service  System  925 


DEPARTMENT  OF  PUBLIC  HEALTH         Yeer  1955 

Opinion  No. 

CO IH -IN -SLOT  Vending  Machines  Permitting  Self-Service  of 

Soft  Drinks,  Loceted  in  Office  Buildings,  Meeting 

Halls  and  the  Like,  as  Public  Eating  Places  within 

Permit  and  License  Provisions  of  the  Municipal 

Code;  Section  I4.51  and  I+I4.O  Health  Code  Interpreted      953 

COUNTY   Hospital,  Psychiatric  Division,  Outpatient  Service 

Necessity  of  Authorization  of  Program  by  Ordinance     9I4.O 

INTERPRETATION  of  Section  275,  Part  11,  Chapter  Vll  of 
San  Francisco  Municipal  Code  (Plumbing  and  Gas 
Appliance  Code)  919 

PERMITS  Granted  for  Flumbing,  Water  and  Gas  Piping  before 

""May  1,1955  (Effective  Date  of  New  Plumbing  Etc.  Code) 
for  Work  to  be  done  After  May  1,1955;  Effect  of  new 
Code  on  Fees  and  Work  under  Such  Permits  967 

RIGHT  of  Superintendent  of  San  Francisco  Hospital  to 

Release  Dead  Body  of  Indigent  Patient  to  be  Sent 

to  Relatives  Outside  the  State  when  there  is  a 

Minor  Son  Resident  in  San  Frencisco  as  a  Ward  of 

the  Juvenile  Court  o^ 


DEPARTMENT  OF  PUBLIC  WORKS  Year  1955 

Opinion  No. 

ACCEPTANCE  of  Roadways;  Responsibility  for  Maintenance 

and"  Repair  of  Roadways;  Requirements  for  Acceptance 

by  Department  of  Public  Works;  Dedication  of  Streets 

and  Roedways;  Description  of  Property  in  Deeds         ^56 

ACCEPTANCE  of  Street  Work;  Responsibility  for  Maintenance 
and  Repair  of  Unaccepted  Streets;  Criteria  for 
Acceptance  of  Improved  Streets  by  City  and  County 
of  San  Francisco  955 

EXISTING  Quarries  Require  Operating  Permit  under  Section 

321;  of  Building  Code  931 

LEGALITY  of  Appropriation  from  19Ulj.  Sewer  Bond  Fund  for 
Relocation  of  Sewer  Running  Southerly  from  San 
Marcos  Avenue  Over  Eesement  in  Forest  Hill  District    927 

LEGALITY   of  Construction  and  Operation  of  Exhibit  Hall 
under  Civic  Center  Plaza  -  Function  and  Authority 
of  Recreation  and  Park  Coinmission,  Department  of 
Public  Works  and  Director  of  Property  with  Respect 
thereto  -  Authority  of  Controller  to  Expend  Proceeds 
from  Sale  of  Bonds  therefor  920 

MAINTENANCE  Bond,  Necessity  on  Jobs  Handled  by  Bureau  of 

Architecture  939 

OFFICIAL   Advertising;  Department  of  Public  Works;  Sufficiency 
of  Proposed  Abbreviations  and  Alterations  of  Forms  now 
in  use;  Revision  of  Faithful  Performance  Bond  Provision 
of  Specifications  9^9 

PERMIT  to  Encroach;  Protection  of  City  Against  Claims         963 

SECS.  752-751+ ,  San  Francisco  Public  Works  Code,  Requiring 
Utility  to  Move  its  Facilities  at  its  Fxpense  - 
Applicability  of  to  Removal  of  Public  Utility  Facil- 
ities made  Necessary  by  Construction  of  a  Freeway 
which  is  part  of  State  Highway  System  959 

SOUTHERN  PACIFIC  COMPANY,  Municipal  Permit  to  Maintain 
Trecks  and  Operate  on  San  Francisco  Streets,  Re- 
lationship to  Fourth  Street  Viaduct  Controversy; 
City  Liability  for  Railway  Accident  in  Absence 
of  Order  to  Cease  Operations  957 

THE  Pacific  Telephone  and  Telegraph  Company  Must  Pay 

Insurance  Premium  as  Additional  Insured  929 


DIRECTOR  OF  PROPERTY  Year  1955 

Opinion  No. 

LEGALITY   of  Construction  and  Operation  of  Exhibit  Hall 
under  ^ivic  Center  Plaza  -  Function  and  Authority 
of  Recreation  and  Park  Commission,  Department  of 
Public  Works  and  Director  of  rroperty  with  Respect 
thereto  -  Authority  of  Controller  to  Kxpend  Proceeds 
from  Sale  of  Bonds  therefor  920 


_  E  -  Year  1955 

Opinion  No. 

EASB-'ENT  in  Forest  Hill  District  927 

■Ect  0f  Permit,  Water  Distribution  -  Plumbing  and  Gas 
Appliance   Code 


967 


SLIGI3ILITY  to    join   Health  Service   System  91*8 

ett.KCTIONS   -  Voters   Approval   not   required  to   sell  lot 

dedicated,    but   never  used  or   improved  for  park 

purposes  933 

EMBARCADERO   -   Parking  Meters    on  966 

EMPLOYE       Member   of  Plan  1    and  Dependent  Member  of  Plan   11      925 

SKPLOY^s   -   Health  Service   -  Salary  Increase  936 

ENCROACHMENT  963 

.  -ARG5M3HT    of  -   Sign   on  Building  -   Commercial  District  962 

ESCALATORS   -    Installation   in  Union  Square   Garage  917 

EXCHANGE   of  watches   by  Firemen  91*2 

EXCISE  Tax  923 

EXCLUSION  from  Licensed  Taxi   Stands  958 

EXHIBIT   Hall   under  Civic   Center   Plaza  920 


-  F  -  Year  1955 

Opinion  No. 

7ACILITIES   ae.  oval  of  Public  Utility  -  made  necessary  by 
construction  of  Freeway  -  which  is  part  of  State 
Highway  System  959 

FAITHFUL  Performance  Bond  Provision  of  Specification  - 

Revision  of  91+9 

FEES  ,  Collection  of  Additional  or  Permits  already  issued  967 

FINANCE  Committee  932 

FIRE  Chief's  discretionary  power  re  exchange  of  watches  9)|)| 

FIXING  Wage  Rates,  Working  Condition  and  Hours  of  Work  928 

FOREST  HILL  DISTRICT  -  Legality  of  Appropriation  from  19i^ 
Sewer  Bond  Fund  for  Relocation  of  Sewer  Running 
Southerly  from  San  Marcos  Avenue  over  Easement  in     927 

FOURTH  street  viaduct  controversy  957 

UNDS  Appropriated  pursuant  to  Declaration  of  Policy         932 


FIRE  COMMISSION  Year  1955 

Opinion  No. 

.    ARTER  SECTION   36;     Legality  of  Exchange   of  Watches    in 

Fire   Department  9l|2 

CHARTER  SECTION   36;      Legality  of  Exchange   of  Watches   in 

t'ire   Department    (Supplemental   to  Opinion  ITo.9l]2,   Dated 
April   ll4.,1955)  9I4I4. 


-  G  -  Year  1955 

Opinion  No. 

GAS  TAX  F^NDS;    T"se  for  Transit  Facilities  963B 

GAS  TAX  FUNDS:   Use  of,  for  Transit  Facilities  -  Rapid  963A 

GIVE  S'f°   Salary  Increase  to  Employees  who  did  not  receive 

s-ch  increases  -  Health  Service  Board  936 

GOLDEN  Gate  Bridge  9l±3 

GOVERNMENT  Code  §§26201,26202,  26205,  -  Destruction  of 

Records  9ij2A 

GROSS  Revenue  923 


HEALTH  SERVICE  SYSTEM  Year   1955 

Opinion  No, 

HEALTH  SERVICE  SYSTEM  -  Dual  Membership  Problem  -  Rights 
of  Member  to  be  both  an  Employee  Member  of  Plan  1 
end  a  Dependent  Member  of  Plan  11  925 

HEALTH  SERVICE  SYSTEM;   Liability  to  Physician  Already  Paid 
by  Hospital  Service  of  California  -  Liability  for 
Bill  Paid  by  an  Insurance  Company  92i| 

HEALTH  SERVICE  SYSTEM,  Subrogation  under  Plan  1  (Section  31) 
Validity  and  Effect,  Compromise  of  Rights  of  System 
Thereunder  965 

MAY  Members  of  the  Municipal  Court  be  made  Members  of  the 

Health  Service  System?  9ij.8 

POWER  of  Health  Service  Board  to  Give  a  5  Per  Cent  Salary 
Increase  to  its  Employees  who  do  not  Receive  Such 
Increase  in  the  Salary  Standardization  Ordinance       936 

RETIREMENT  Credits  for  Health  Service  Employees  for  Period 
"Trior  to  Date  of  Admission  to  Retirement  System; 
Legality  and  Procedure  o,£0 


HEALTH  SERVICE  SYSTEM  RULES  Year  1955 

Opinion  No. 
RXTLE  31  (Subrogation)  of  Health  Service  System  Plan  1        965 


HOUSING  AUTHORITY  Year  1955 

Opinion  No. 

VAL      and  Regularity  of  Adoption  of  Resolution  No.  15676 
("Series   of  1939)  Approving  Request  for  Trensfer  of 
Temporary  Fublic  Housing  to  the  Housing  Authority  of 
the  City  and  County  of  San  Francisco  968 


-  I  -  Year  1955 

Opinion  No. 

INCREASE  -  Salary  -  Health  Service  Board  936 

S  -  Wards  of  Juvenile  Court  935 

■  PECTlOIiS  -  Penalties  Double  -  Plumbing  and  Gas  Appliance   967 

INSTALLATION  of  Escalators  -  Union  Square  Garage  917 

'T -LANCE  COMPANY  -  Liability  for  Bill  paid  by  an  -  Health 

Service  System  921; 

INSURANCE  Premium  for  Additional  Insured  929 

..  T3RMSNT  -  Right  to  Control  Remains  of  Deceased  Person  935 

INTERPRETATION  of  Plumbing  and  Gas  Appliance  Code  919 

ISSUE  -  Revenue  Bonds  -  Parking  Authority  -  Power  to  93k 


-  J  -  Year  1955 

Opinion  No. 
JOINT  Exercise  of  Powers  Statute  9^ 


JURISDICTION   Police  Power  -  of  San  Francisco  over  Water- 
front Area  under  riarbor  Board's  Jurisdiction 

JUVEKILE  COURT  -  as  ^ardian  of  Ward  93^ 


9I|7 


JUVENILE  COURT  Year  1955 

Opinion  No. 

:  ■5RPRETATI0K  end  Effect  of  Contract  between  San  Francisco 
and  San  Mateo  County  Concerning  Juvenile  Court  Wards 
of  Such  County  Assigned  to  Log  Cabin  Ranch  9i|6 


-  L  -  Year  1955 

Opinion  No. 

LEASE  Airport  923 

LEASE  Union  Square  Garage  917 

LEGALITY  of  Appropriation  from  191+4  Sewer  Bond  Fund  for 
Relocation  of  Sewer  Running  Southerly  from  San 
Marcos  Avenue  over  Eesement  in  Forest  Hill  District    927 

LEGALITY  of  Construction  and  Operation  of  Exhibit  Hall 

under  Civic  Center  Plaza  -  Function  and  Authority 
of  Recreation  end  Perk  Commission,  Department  of 
Public  Works  and  Director  of  Property  with  Respect 
thereto  -  Authority  of  Controller  to  Expend  Pro- 
ceeds from  SaJe  of  Bonds  therefor  920 

LEGALITY  of  Exchange  of  Watches  in  Fire  Department  91+4 

LEGALITY  of  Resolution  rescinding  previous  Resolution 

declaring  Policy  922 

LEGISLATIVE  Duties  921 

LEGISLATIVE  Fowers  to  Transfer  Golden  Gate  Bridge  to  State 

Toll  Bridge  Authority  9^3 

LEVY  on  Salary  of  Public  Officer  or  i&aployee  to  Enforce 

Collection  of  Federal  Tax;  Liability  of  Controller 

if  he  does  or  does  not  obey  Levy;  Procedure  for 

Making  Levy;  Charter  Section  25  9,5^ 

LIABILITY  of  Civil  Service  Commission  and  its  Secretary 
re  payrolls  covering  exchange  of  watches  in  Fire 
Department  qj  .). 

LIABILITY  to  Physician  -  Health  Service  System  924 


LICENSE  for  Taxi  Stands 


LOG  CABIN  RANCH  Acceptance  of  San  Mateo  County  Wards;  San 
--rancisco's  right  to  withdraw  from  1941  Contract 
with  San  Mateo  County  re  San  Mateo  Wards  in  Log  Cabin 


958 


LIMITATIONS  on  gainful  occupation  after  retirement;  scope. 

purpose  and  equality  of  application  93.8 


946 


-  M  -  Year  1955 

Opinion  No. 

MA.   1  a:,CE  Bond,  Necessity  of  Labor  &  Material  Bond        939 

MAY  City  bear  cost  of  special  uniforms  to  be  worn  by 

police  officers  on  traffic  duty  91+5 

MEMBERSHIP  -  Dual  -  Problem  -  Health  Service  System         925 

. . i  - 1 .  AL  Pern  it  t;  Maintain  bracks  end  operate  en  San 

Prancisco  Streets  -  Southern  Pacific  Company  957 


MAYOR  Year  1955 

Opinion  No. 

ORDINANCE  NO.  8308   (Series  of  1939);  Provision  Creating 
State  Legislation  Committee  of  the  City  and  County 
of  San  Francisco;  Nature  and  Validity  of  Delegation 
of  Power  to  such  Committee  of  Proposing  and  Endorsing, 
or  Disapproving,  State  Legislative  Measures:  Board 
of  Supervisors'  Power  of  Supervision  over  Committee's 
Meeting  Times  and  Reporting  Procedures  921 


MUNICIPAL  COURT  JUDGES  Year  1955 

Opinion  No. 

MAY  Judges  of  the  Municipal  Court  be  made  Members  of  the 

Health  Service  System?  91+8 


-  N  -  Year  1955 

Opinion  No. 

NECESSITY  for  closing  streets  for  Public  Benefit  930 

NECESSITY  of  Authorization  of  Program  by  Ordinance  - 

County  Hospital  -  Psychiatric  Division  9lj.O 

NECESSITY  of  Labor  and  Material  Bond  939 
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Meters  on  Embarcadero  966 

ORDINANCE  Governing  State  Legislative  Committee  921 
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Coaster  Derby  930 
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PACIFIC  Telephone  and  Telegraph  Company  Franchise  929 

PARKING  AUTHORITY  -  Power  to  Issue  Revenue  Bonds  934 

PARKINS  METERS  on  Embarcadero  966 

PARKS  -  Voters  approval  not  required  to  sell  lot  dedicated 
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PERMISSION  to  file  Civil  Suit  from  Police  Commission  960 
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San  Francisco  Streets  957 
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vending  machines  under  Health  Code  Sections  I4J4.O  and 

456  953 

PERMITS  -  Quarries  931 
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Increase  In  the  Salary  Standardization  Ordinance  936 

POLICE  Power  Jurisdiction  of  San  Francisco  over  Waterfront 

Area  under  Harbor  Board's  Jurisdiction  947 

POWER  to  Issue  Subpoenas  of  Board  of  Permit  Appeals  937 

PROBLEM  Dual  Membership  -  HeaLth  Service  System  925 

PROHIBITING  Police  Officer  from  Commencing  Action  for  Damages  960 
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POLICE  DEPARTMENT  Criminologist,  Whether  a  Position 
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Law  958 
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KETCH  HETCHY  Water  Supply  Contract  No.  272  "Cherry  River 
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Opinion  No.  917 
January  3,  1955 

SUBJECT:   UNION  SQUARE  GARaGL     B,  NECESSITY  FOR  MODIFICATION 
TO  PERMIT  INSTALLATION  OF  ESCALATORS. 

Gentlemen: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 
"In   reference   to   your  Opinion  ii o •    900   of  November  18,    1951+. 

;.*  we  please  have  your  written  advice  on  the  following: 
If  the  Recreation  and  Park  Commission  aonroves  the  installa- 
tion of  escalators  in  the  Union  Square  Garage,  will  a  modifi- 
cation to  the  lease  be  required  and,  if  required,  will  it  be 
necessary  to  submit  the  modification  to  the  Board  of  Supervis- 
ors for  approval?" 

OPINION 

1.  While  the  act  of  the  Commission  giving  the  Garage  Corporation 
permission  to  make  an  alteration  in  the  leased  premises  could  legally 
be  evidenced  ty  a  resolution,  the  proposed  installation  of  escalators 
Is  an  alteration  of  considerable  magnitude  and  It  would  be  unwise 
from  the  Commission's  point  of  view  as  well  as  the  Corporation's  to 
handle  the  matter  so  informally.   In  my  opinion  detailed  plans  and 
specifications  covering  the  escalator  installation  should  be  submitted 
to  the  Commission  by  the  Garage  Corporation.   If  the  Commission 
approves  the  plans  and  specifications,  a  formal  written  agreement 
adopting  them  and  setting  forth  the  complete  understanding  of  the 
Commission  and  the  Corporation  In  the  matter  should  be  executed.  Since 
the  Garage  Corporation  Is  proposing  the  alteration,  it  should  submit 
to  the  Commission  a  proposed  form  of  agreenent,  and  the  Commission 
with  my  assistance  can  then  determine  what,  if  any,  changes  will  be 
necessary  therein.   Such  an  agreement  would  constitute  a  modification 
of  the  lease. 

2,  It  will  not  be  necessary  to  submit  such  lease  modification  to  the 
Board  of  Supervisors  for  approval.  Section  \\2  of  the  Charter  author- 
izes the  Commission  alone  to  make  the  lease  upon  3uch  terms  and  condi- 
tions as  it  may  determine.  The  lease  was  so  made.  The  only  reason- 
able construction  of  Section  \\2  is  that  the  Commission  alone  is  auth- 
orized to  modify  the  terms  and  conditions  of  the  lease.  See  my  Opin- 
ion No.  896  dated  November  8,  195^. 

Respectfully  submitted, 

GEB/LSM  DION  R.  HOLM,  City  /ttorney 

To:  Recreation  and  Park  Commission, 

Attn:  Mr.  Edward  McDevitt,  Secretary. 


ophtioi:  NO.  913 
January  12,  1955 

SUEJECT:  RETIRE   -  LA.  LE  ITATIQHS  IN  F    iINFUL  OCCUPATIONS; 
SCOPE,  PURPOSE  AND  _  JALITX  0?  APPLICATION. 

Dear  Sir: 

This  will  acknowledce  receipt  of  your  request  for  an 
opinion  as  to  whether  the  provisions  of  the  Charter  concerning 
pension  allowances  of  retired  municipal  employees  are  the  sa^e  and 
uniformly  applicable  to  all  retired  municipal  employees  regardless 
of  the  reason  for  retirement.  You  particularly  seek  advice  as  to 
the  folic  : 

(1)  What  are  the  limitations  on  gainful  employment  by 

a  retired  person  such  as  night  result  in  a  reduction 
of  his  pension  benefits? 

(2)  Vihat  is  the  purpose  of  reducing  a  retirement  allowance 
for  certain  retired  persons  who  thereafter  engage  in  a 
gainful  occupation? 

(3)  What  can  be  done,  and  by  what  .node,  to  eliminate  any 
reduction  of  retirement  allowance  of  any  retired  person 
who  thereafter  engages  in  a  gainful  occupation? 

OPINION 

Section  163  of  the  Charter  provides  for  a  reduction  of  pay- 
ments to  certain  pensioners  who  engage  in  gainful  occupation  prior 
to  attaining  62  years  of  age  as  follows: 

"SECTION  163.   (a)  No  person  retired  for  service  or 
disability  and  in  receipt  of  a  retirement  allowance  under 
the  retirement  system  shall  serve  in  any  elective  or 
appointive  position  in  the  city  and  county  service,  includ- 
ing membership  on  boards  and  commissions ,  nor  shall  such 
persons  receive  any  payment  for  service  rendered  to  the 
city  and  county  after  retirement,  provided  that  service 
as  an  election  officer  or  juror  shall  not  be  affected  by 
this  section. 

"(b)  Should  any  retired  person,  except 
persons  retired  for  service  prior  to  January  3,  1932,  and 
persons  retired  because  of  disability  incurred  in  the  per- 
formance of  duty,  engage  in  a  gainful  occupation  prior  to 
attaining  the  a[.e  of  sixty-two,  the  retirement  board  shall 
reduce  that  part  of  his  monthly  pension  or  retirement  allow- 
ance which  is  provided  by  contributions  of  the  city  and 


OP INI     .  918 
January  12,  1955 
Pace  2 

county,  to  an  amount  which,  i  lien  added  to  the  amount 
earned  monthly  by  him  in  such  occupation,  shall  not 
exceed  the  conpensation  on  the  basis  of  v;hich  his  pen- 
sion or  retirement  allowance  was  determined." 

This  section  of  the  Charter  is  applicable  to  miscellaneous 
officers  and  employees  who  are  either  active  or  retired  members  under 
Charter  Section  165,  Police  Department  members  who  are  either  active 
or  retired  members  under  Charter  Section  166,  167  or  163,  and  fire 
Department  members  who  are  either  active  or  retired  members  under 
Charter  Sections  169,  170  or  171.   Thus,  any  such  retired  persons 
except  (1)  those  who  retired  for  service  prior  to  January  8,  1932  and 
(2)  those  retired  because  of  disability  incurred  in  the  performance 
of  duty,  who  engage  in  a  gainful  occupation,  prior  to  attaining  the 
age  of  62,  might  have  the  income  from  such  gainful  occupation  used  as 
a  basis  for  reducing  the  part  of  the  pension  provided  by  the  contri- 
butions of  the  City  and  County  to  those  retired  persons,  under  the 
formula  set  forth  in  Section  I63  of  the  Charter. 

Charter  Sections  165.2  (J)  for  miscellaneous  officers  and 
employees,  Charter  Section  163.1.12  (with  exception  not  here  pertin- 
ent) for  Police  Department  members,  and  Charter  Section  171.1.12  for 
7ire  Department  members  are  substantially  identical  in  language  (in- 
sofar as  we  are  here  concerned)  in  providing  that  whether  a  person 
retires  for  service  or  disability  thereunder,  prior  to  attaining  the 
age  of  60,  and  thereafter  engages  in  a  gainful  occupation,  the  .income 
from  such  gainful  occupation  might  be  used  as  a  basis  for  a  reduction 
of  the  part  of  the  pension  provided  by  the  contributions  of  the  City 
and  County  to  those  retired  employees,  under  the  formulas  as  more 
specifically  set  forth  in  these  respective  sections. 

The  provision  against  retired  persons,  in  receipt  of  a 
retirement  allov/ance,  serving  in  any  elective  or  appointive  position 
in  the  City  and  County  service  (including  membership  on  boards  and 
commissions )  or  receiving  pay  for  service  rendered  to  the  City  and 
County  after  retirement  (excepting  an  election  officer  or  juror)  is 
uniform  throughout  all  of  the  Charter  provisions  hereinbefore  referred 
to. 

Thus,  in  answer  to  your  inquiry  #1,  it  is  evident  that 
under  Sections  165,  166,  167,  168,  169,  170  and  171  of  the  Charter 
the  limitations  on  gainful  occupation  after  retirement  apply  to  all 
8 u ch  retired  persons  who  enga-e  in  gainful  occupation  prior  to 
attaining  the  age  of  62,  except  (1)  those  retired  for  service  prior 
to  January  3,  1932,  and  (2)  those  retired  because  of  disability 
incurred  in  the  performance  of  duty.   On  the  other  hand,  under 
Charter  Sections  165. 2(J),  166.1.12  and  171.1.12  the  limitations  on 
gainful  occupation  after  retirement,  apply  to  all  such  retired  per- 
sons who  engage  in  gainful  occupation  prior  to  attaining  the  age  of 
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60,  regardless  of  whether  such  persons  retire^  for  service  or  disabil- 

(excepting  for  policemen  retired  under  Section  163.1.12  between 
July  1,  191+5  and  July  1,  19U9  because  of  disability  or  illness 
received  or  caused  in  performance  of  duty). 

In  answer  to  your  inquiry  #2  as  to  the  purpose  of  reducing 
the  retirement  allowance  of  certain  retired  persons  who  thereafter 
enrage  in  a  gainful  occupation,  I  refer  you  to  the  language  used  by 
the  Court  in  the  case  of  Brophy  vs.  Lmployees'  Retirement  System 
(19U5)»  71  C.k.  2d  kSSt   U61#  which  involves  an  interpretation  of 
Section  163  of  our  Charter,  and  wherein  the  Court  said: 

"Plaintiff  also  argues  that  section  163  (now  §l63b) 
is  a  general  lav:  which  does  not  operate  uniformly,  and 
is  therefore  invalid  under  article  I,  section  11,  of  the 
Constitution.   In  this  connection  it  is  pointed  out  that 
the  section  operates  to  reduce  the  part  of  the  pension 
provided  by  the  contributions  of  the  city  and  county  to 
t.iose  retired  employees  who  are  under  62  years  of  age, 
and  whose  income,  over  a  certain  amount,  is  derived  from 
gainful  employment.   It  does  not  affect  those  over  62, 
those  who  were  under  62  but  retiree"  for  disability 
received  in  the  course  of  their  employment,  or  those 
under  62  whose  income  is  not  derived  from  gainful  employ- 
ment.  Plaintiff  argues  that  this  classification  is 
arbitrary  and  unreasonable,  and,  for  that  reason,  invalid. 
With  this  contention  we  cannot  agree.   The  presumption  is 
that  the  legislative  body  acted  properly,  and  unless  the 
classification  is  clearly  arbitrary,  the  legislation  must 
be  sustained.  A  court  will  not  and  should  not  set  aside 
a  statutory  provision  unless  the  classification  is  palpably 
arbitrary.   (See  cases  collected  5  Cal.  Jur.,  p.  832,  ^193«) 
The  section  was  obviously  passed  to  make  retirement  less 
attractive  to  those  under  62.   Retirement  was  to  be  per- 
mitted after  25  years  of  service,  but  to  restrain  men  to  a 
limited  extent  from  retiring  in  their  x"orties  and  fifties 
it  was  provided  that  if  they  did  so  they  could  not  engage 
in  lucrative  employment  without  haviny  their  allowance 
proportionally  reduced.  Apparently,  those  who  drafted  the 
charter  felt  that  no  such  limitation  should  be  placed  on 
those  over  62,  it  apparently  being  felt  that  it  was  not 
in  the  public  interest  to  induce  men  of  that  age  or  older 
to  remain  in  the  service.  A  similar  obvious  distinction 
exists  between  those  who  retire  for  a  service  incurred 
disability  and  those  who  do  not.   Thus,  it  is  perfectly 
clear  that  the  classification  between  those  over  and  those 
under  62,  and  between  those  who  retire  for  service  disabil- 
ity and  those  who  are  not  disabled,  is  based  upon  a 
reasonable  and  sound  distinction.'' 
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In  answer  to  your  inquiry  .3  I  advise  you  that  the  only 
node  by  which  the  reduction  of  a  retirement  allowance  of  a  retired 
person  who  thereafter  en^a^es  in  gainful  occupation  mi£,ht  be  elimin- 
ated, is  by  charter  amendment. 

You  are  thus  advised  in  connection  with  your  inquires  as 
submitted . 

Respectfully  submitted, 


DION  R.  HOLIi 
City  Attorney 


TO:  Nr.  John  R.  LcGrath 

Clerk  of  the  board  of  Supervisors 
235  City  Mall 
San  Francisco  2 


Opinion  .:o.  919 
January  12,  1955 

JECT:   INTERPRETATION  OP  SECTION  275,  PaRT  II,  CHAPTER  VII  OF 

SAN  FRANCISCO  MUNICIPAL  CODE  (PLUMBING  AND  GaS  APPLIANCE 
CODE) 

Dear  Sir: 

I  am  in  receipt  of  your  correspondence  of  December  21,  1951+,  in  which 
you  inquire  about  the  necessity  of  following  the  table  found  in  Sec- 
tion 275,  Part  II,  Chanter  VII  of  the  Municipal  Code  of  San  Fran- 
cisco, and  the  meaning  of  the  language  immediately  following  sa ; d 
table,  to  wit,  "For  a  given  size  pipe  one-fourth  (l/l;)  of  length  will 
deliver  twice  the  discharge  or  four  (Ij.)  times  the  length  one-half 
(1/2)  the  discharge." 

OPINION 
Section  275  reads  in  part  as  follows: 


"The  following  regulations  shall  be  the  standard  for  the  con- 
struction and  installation  of  house  gas  piping  work: 

"For  fuel  and  industrial  purposes  (including  illumination,  if 
any)  the  diameter  of  house  gas  piping  installed  in  any  build- 
ing, the  number  of  lineal  feet  and  the  number  of  openings 
allowed  shall  be  in  conformity  with  the  following  table:  " 
(emphasis  added) 

Then,  following  the  table,  is  found  the  language  referred  to  above. 

It  is  my  opinion  that  the  word  "shall"  where  underlined  allows  no 
exercise  of  discretion,  since  a  full  reading  of  the  section  demon- 
strates a  clear  intent  that  the  following  of  this  table  (as  well  as 
the  doing  of  other  things  provided  in  the  section)  is  mandatory. 
This  is  the  only  logical  conclusion,  especially  in  view  of  the  penal 
provisions  of  Section  281;,  Part  II,  Chapter  VII. 

After  reviewing  the  language  immediately  following  the  table  (as 
quoted  above)  and  discussing  its  meaning  with  the  Chief  of  the  Divi- 
sion of  Plumbing  and  the  Chief  of  the  Bureau  of  Building  Inspection, 
it  is  my  opinion  that  said  language  Is  a  statement  of  an  engineering 
principle  for  the  purposes  of  interpolation  with  regard  to  said  table, 
and  as  such  is  to  be  used  in  conformity  with  said  table. 
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In  view  of  my  remarks  above,  your  department  would  lack  discretion- 
ary p»wers  to  use  other  engineering  principles  that  may  come  in  con- 
flict with  said  table.   Likewise,  upon  a  review  of  other  sections  of 
tbil  Plumbing  and  Gas  Appliance  Code,  I  must  conclude  that  you  are 
not  empowered  to  make  regulations  contravening  this  table. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
WEM/RMD  City  Attorney 


Tc:   Ellis  D.  Sox,  M.D. 

Director  of  Public  Health 
Department  of  Public  Health 
101  Grove  Street 
San  Francisco  2. 
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SUBJECT:  LEGALITY  OF  CONSTRUCTION  AND  OPERATION  OF  EXHIBIT 

HALL  UNDER  CIVIC  CENTER  PLAZA- -FUNCTION  AND  AUTHORITY 
OF  RECREATION  AND  PARK  COMMISSION,  DEPARTMENT  OF 
PUBLIC  WORKS  AND  DIRECTOR  OF  PROPERTY  WITH  RESPECT 
THERETO- -AUTHORITY  OF  CONTROLLER  TO  EXPEND  PROCEEDS 
FROM  SALE  OF  BONDS  THEREFOR. 

Gentlemen: 

The  Finance  Committee  of  the  Board  of  Supervisors  has  asked  for 
my  opinion  whether,  in  view  of  Charter  sec.  42,  the  construction  of 
the  exhibit  hall  under  Civic  Center  Plaza  can  be  undertaken. 

The  Recreation  and  Park  Commission  has  submitted  a  more  de- 
tailed request.   It  reads: 

REQUEST 

"The  Recreation  and  Park  Commission  has  been  asked  by 
Mr.  Thomas  A.  Brooks,  Chief  Administrative  Officer,  to  take 
such  action  as  is  necessary  to  make  it  possible  for  the 
Department  of  Pvblic  Works  to  proceed  with  the  design  and 
construction  of  an  Exhibit  Hall  under  a  portion  of  Civic 
Center  Plaza. 

"It  has  been  suggested  by  a  committee  of  City  officials 
that  the  Commission  should  take  certain  steps  to  make  the  site 
available,  namely:   (l)  adopt  a  resolution  letting  the  under- 
ground space  to  the  Real  Estate  Department  for  the  construction 
and  operation  of  an  Exhibit  Hall;   (2)  make  a  declaration  that 
the  Exhibit  Hall  would  be  used  for  recreational  purposes; 
(3)  authorize  the  removal  of  the  surface  of  a  portion  of  the 
plaza  for  construction  of  the  Exhibit  Hall  and  specify  that 
the  surface  be  restored  to  its  present  form;  and  (4)  require 
that  all  revenues  from  the  Exhibit  Hall,  exclusive  of  operation, 
maintenance  and  debt  service,  be  credited  to  the  Recreation 
and  Park  Department  Fund. 

"The  Commission  is  unanimously  in  support  of  the  under- 
ground Exhibit  Hall  plan  in  the  Civic  Center,  but  is  confronted 
with  questions  of  legality  and  procedure.   Will  you  please 
advise  this  Commission  as  follows: 

"(1)  Whether  under  the  existing  Charter  provisions, 
Section  42,  pertaining  to  the  leasing  and  use  of  park 
property,  the  construction  of  an  underground  Exhibit  Hall 
In  Civic  Center  can  be  undertaken. 


Opinion  No.  920 
January  13,  1955 
Fage  2. 


"(2)   Is  the  proposed  Exhibit  Hall  a  recreation  project, 
and  would  a  declaration  by  the  Commission  to  the  effect 
that  the  building  will  be  used  for  recreational  purposes 
place  restrictions  on  the  use  of  the  building  that  would 
be  detrimental  to  its  purpose  as  an  Exhibit  Hall? 

"In  addition  to  your  advice  and  opinion  on  the  above 
questions,  would  you  also  set  forth  for  the  Commission's 
guidance  the  requirements  and  procedures  to  be  followed 
in  order  to  make  possible  the  construction  of  the  under- 
ground Exhibit  Hall  in  Civic  Center  Plaza." 

Controller  Harry  D.  Ross  asks: 
"Please  advise  me: 

"May  the  Recreation  and  Park  Commission  and  the  Board  of 
Supervisors  legally  permit  the  use  of  the  Park  Land  for  an 
Exhibit  Hall. 

"If  your  answer  Is  in  the  affirmative,  and  the  Recreation 
and  Park  Commission  and  the  Board  of  Supervisors  authorize 
such  use,  do  you  know  of  any  legal  reason  why  I  should 
not  permit  the  expenditure  of  the  proceeds  from  the  sale 
of  these  bonds  for  the  intended  purpose?" 

OPINION 

In  my  opinion  the  exhibit  hall  project  is  in  all  respects 
lawful  under  present  Charter  provisions  for  two  related  reasons: 

First:  The  City,  through  the  Board  of  Supervisors  and  Recrea- 
tion and  Park  Commission,  may  devote  park  property  to  any  City  use 
not  inconsistent  with  park  purposes.  The  purpose  of  a  park  is  to 
provide  an  open  space  for  recreation  in  fresh  air  and  sunshine,  with 
the  land  kept  in  grass  and  trees--  essentially  a  surface  use  of  land. 
Use  of  the  subsurface  beneath  Civic  Center  Plaza  is  not  inconsistent 
with  such  purpose  and  is  therefore  lawful. 

Second:  The  exhibit  hall  will  be  a  subsurface  annex  of  the 
Civic  Auditorium.   The  construction  on  the  surface  of  a  part  of  a 
public  park  or  playground  or  both  of  a  municipal  auditorium  for  the 
U3e  of  the  public  is  not  Inconsistent  with  its  dedication  to  or  use 
for  park  or  playground  purposes.   (Los  Angeles  Athletic  Club  v. 
Long  Beach,  128  Cal.  App.  427,  431).   A  fortiori  the  subsurface 
exhibit  hall  annex  to  the  Civic  Auditorium  is  not  inconsistent  with 
the  dedication  of  Civic  Center  Plaza  to  park  purposes.   Nor  does 
the  fact  that  the  exhibit  hall,  along  with  the  Civic  Auditorium, 
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when  not  being  required  and  not  being  used  for  wholly  public  pur- 
poses, will  be  used  by  private  persons  under  temporary  and  licensed 
permission  for  conventions  and  exhibitions  not  open  to  the  public, 
prevent  their  being  improvements  for  the  public  use  of  the  inhabi- 
tants of  San  Francisco  or  otherwise  militate  against  the  project. 
(Putterer  v.  Sacramento,  196  Cal.  248,  254-256). 

Detailed  analysis  follows: 

The  Civic  Center  Plaza  lands  were  acquired  by  the  City  by 
purchase  (24  parcels)  and  condemnation  (2  parcels)  pursuant  to 
authority  given  the  Board  of  Supervisors  by  section  10,  chapter  II, 
article  II  of  the  ^previous  charter,  to  acquire  land  in  the  district 
bounded  by  Market  Street,  Golden  Gate  Avenue  and  Franklin  Street  for 
the  purpose  of  establishing  a  civic  center.   (Cal.  Stats.  1913*  PP. 
1609-1610)  The  cost  of  the  Civic  Center  Plaza  lands  alone  exceeded 
a  million  dollars.  By  Resolution  No.  12009  (New  Series)  the  Board 
of  Supervisors  on  August  2,  1915*  set  aside  and  dedicated  Civic 
Center  Plaza  for  park  purposes,  and  gave  the  Park  Commission  control 
and  supervision  thereover. 

Section  10,  chapter  II,  article  II,  of  the  previous  charter  also 
gave  the  supervisors  power  to  authorize  erection  of  the  Civic 
Auditorium  and  other  structures,  provided  their  ownership  shall  al- 
ways be  vested  in  the  municipality.   (Cal.  Stats.   1913  at  p.l6l0) 

The  exhibit  hall  will  be  an  annex  to  the  Civic  Auditorium. 
The  Auditorium  is  not  large  enough  to  house  various  conventions 
which  come  to  San  Francisco.   The  exhibit  hall  will  accommodate  ex- 
hibits displayed  at  these  conventions.   In  past  years  these  exhib- 
its have  been  housed  in  large  tents  raised  on  Grove  Street  in  front 
of  the  Civic  Auditorium,  to  the  dissatisfaction  of  all  concerned. 

City  parks,  auditoriums  and  convention  halls  are  municipal 
affairs.   (Fritz  v.  San  Francisco,  132  Cal.  373;  Futterer  v.  Sac- 
ramento, 196  Cal.  248)   In  dealing  with  municipal  affairs  the  City 
under  the  present  Charter  may  exercise  any  power  which  the  Charter 
has  not  expressly  forbidden.   (West  Coast  Adver.  Co.  v.  San  Fran- 
cisco, 14  Cal.  2d  516,  522;  Kennedy  v.  Ross,  28  Cal.  2d  569,  575; 
Charter  sec.  2) 

But,  being  an  artificial  entity,  the  City's  powers  must  be 
exercised  for  it  as  provided  in  the  Charter  (Charter  sec.  9,    first 
sentence)  and  subject  to  any  limitations  which  are  specified 
therein.   (West  Coast  Adver.  Co.  v.  San  Francisco,  supra) 

A  charter  amendment  becomes  necessary  when,  because  of  the 
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manner  in  which  the  Charter  distributes  the  City's  powers  and  limits 
their  exercise,  neither  the  people  nor  any  board,  commission  or  of- 
ficer acting  separately  or  in  concert,  has  power  to  act  for  the  City. 
As  regards  the  City's  construction  and  operation  of  the  underground 
exhibit  hall,  the  manner  in  which  the  City's  powers  are  distributed 
and  the  limitations  on  their  exercise  are  not  such  as  to  require  a 
charter  amendment.   The  City's  powers  have  been  and  will  be  exercised 
for  it  as  follows:   (l)  by  the  Board  of  Supervisors  in  determining 
the  need  for  and  location  of  the  improvement,  and  submitting  to  the 
people  the  matter  of  incurring  the  bonded  debt  therefor  (Charter 
sees.  2,  9,  101;  Gov.  Code  sees.  436OO-43638) ;  (2)  by  the  people  in 
approving  the  incurring  of  the  debt  for  the  improvement  in  the 
stated  location  (Charter  sees.  9,  101;  Gov.  Code  sees.  43607-43614); 
(3)  by  the  Recreation  and  Park  Commission  in  determining  whether  the 
project  is  inconsistent  with  park  purposes  and,  if  not,  in  approving 
plans,  specifications  and  contracts  therefor  to  the  end  that  the 
surface  of  the  Plaza  be  restored  to  its  previous  condition  (necessary 
minor  deviations  excepted)  as  quickly  as  is  reason  ,1.  (Charter  sec. 
42);  (4)  by  the  Board  of  Supervisors  in  thereupon  authorizing  the 
Department  of  Public  V.'orks  to  proceed  with  the  project  (Charter  sees. 
2,  9);  (5)  by  the  Department  of  Public  Works  which  will  have  actual 
charge,  superintendence  and  control  of  the  construction  (Charter  sec. 
61,  fifth  paragraph;  art.  VI,  ch.  2,  sec.  9,  subd.  6  of  previous 
charter)  Including  the  letting  of  contracts  therefor  (Charter  sees. 
106,  95)  subject  to  Recreation  and  Park  Commission  approval  (Charter 
sec.  42);  and  (6)  by  the  Director  of  Property  in  managing  the  exhibit 
hall  as  an  annex  to  the  Civic  Auditorium  after  its  construction. 
(Charter  sec.  91) 

The  history  of  the  project  to  date  is  as  follows:  The  Director 
of  Public  Works  having  furnished  the  Board  of  Supervisors  with 
estimates  of  the  cost  of  constructing  the  exhibit  hall  under  Civic 
Center  Plaza  (Charter  sec.  106),  the  Board  on  July  27,  1954,  passed 
Resolution  No.  14581  (Series  of  1939)  in  which  it  declared  that 
public  interest  and  necessity  demand  construction  by  the  City  of  an 
exhibit  hall  under  the  surface  of  the  south  half  of  Civic  Center 
Plaza  with  access  under  Grove  Street  to  the  Civic  Auditorium,  es- 
timated its  cost  at  $3,275,000,  and  found  that  a  bonded  debt  would 
have  to  be  incurred.   On  August  15,  1954,  the  Board  passed,  and  on 
August  18,  1954,  the  Mayor  approved,  Ordinance  No.  8735  calling  a 
special  election  for  November  2,  1954,  to  submit  to  the  electors 
a  proposition  to  incur  bonded  indebtedness  of  $3,275,000  for  con- 
struction of  the  exhibit  hall  in  the  location  aforesaid.   On 
November  2,  1954,  more  than  two-thirds  of  the  electors  voting  ap- 
proved the  proposition.   On  November  15,  1954,  the  Recreation  and 
Park  Commission  by  Resolution  No.  1718  recorded  its  unanimous 
endorsement  and  support  of  the  project  provided  the  surface  of  the 
Plaza  should  be  fully  and  completely  restored  to  its  present 
condition. 
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Where  a  municipal  improvement  such  as  the  exhibit  hall  in- 
volves a  park,  and  the  improvement  is  not  specifically  authorized  by 
a  charter  provision  declaring  that  park  property  shall  be  used  there- 
for the  power  of  the  Board  cf  Supervisors,  the  people,  and  the 
Department  of  Public  Works  to  proceed  therewith  is  subject  to  the 
approval  of  the  Recreation  and  Park  Commission  under  Charter  section 
42.   (See  Olmstead  v.  San  Diego,  124  Cal.  App.  1'4,  20-22,  holding  that, 
under  the  San  Diego  Charter,  the  city  council's  power  to  construct 
roads  through  a  park  is  subject  to  the  veto  of  the  board  of  park 
commissioners.)  The  project  may  proceed  only  if  the  Recreation  and 
Park  Commission  approves  of  the  project  or  does  not  object  thereto. 
(Olmstead  v.  San  Diego,  supra,  p.  22,  citing  Humphreys  v.  San  Fran- 
cisco, 92  Cal.  App.  69,  as  an  instance  of  a  project  involving  park 
property  "where  no  objection  to  the  work  was  made  bj  the  board  [of 
park  commissioners].") 

The  Recreation  and  Park  Commission's  power  to  give  such 
approval  (or  refrain  from  objecting)  is  therefore  the  nub  of  the 
question.   Its  powers  are  set  forth  in  Charter  section  42.   The  first 
paragraph  reads:   "The  recreation  and  park  commission  shall  have  the 
complete  and  exclusive  control,  management  and  direction  of  the  parks, 
playgrounds,  recreation  centers  and  all  other  recreation  facilities, 
squares,  avenues  and  grounds  which  are  in  the  charge  of  either  of 
said  commissions  on  the  effective  date  hereof,  or  are  thereafter 
placed  in  the  charge  of  the  commission,  including  exclusive  power  to 
erect  and  to  superintend  the  erection  of  buildings  and  structures 
thereon,  and  to  construct  new  parks,  squares,  playgrounds  and  re- 
creation centers,  except  as  in  this  charter  otherwise  provided." 

This  general  grant  of  power  is  exercised  by  the  Commission 
not  as  a  proprietor,  but  as  a  trustee  for  the  people.   (Hall  v. 
Pairchild  etc.  Co.,  66  Cal.  App.  615,  625;  Hague  v.  C.I.O.,  101 
F.  2d  774,  785;  id.  307  U.S.  496,  515)   It  does  not  vest  the  Commis- 
sion with  power  to  destroy  the  subject  of  the  trust.   (Hall  v.  Fair- 
child  etc.  Co.,  supra,  [no  power  to  devote  6C$>  of  park  to  thorough- 
fare]; Mulvey  v.  Wagenheim,  23  Cal.  App.  268  [no  power  to  construct 
highway  on  park];  Kelly  v.  Town  of  Hayward,  192  Cal.  242  [no  power 
to  erect  town  hall  and  jail  on  plaza];  McCullough  v.  Board,  51  Cal. 
4l8  [no  power  to  erect  school  house  on  Hamilton  Square];  Spires  v. 
Los  Angeles,  150  Cal.  64,  70  [no  power  to  house  board  of  education 
offices  or  general  municipal  offices  in  library  building  on  park]; 
Slavich  v.  Hamilton,  2C1  Cal.  299;  3C5  [dictum- -no  power  to  place 
city  hall,  fire  house,  hospital  or  Jail  on  park];  Roberts  v.  City  of 
Palos  Vcrdes  Estates,  S3  Cal.  App.  2d  545  [where  gift  of  realty  for 
park  purposes  restricted  buildings  to  those  properly  incidental  to  use 
of  said  realty"  for  park  purposes,  city  could  not  erect  two  buildings 
each  with  an  area  of  16C0  square  feet  to  store  vehicles  and  equipment 
used  by  city  in  maintaining  'other  parks."]  The  cases  cited  all  in- 
volved surface  uses  of  parks. 
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But  it  does  give  the  Commission  power  to  approve  the  devotion 
of  park  property  to  uses  not  inconsistent  with  park  purposes.  (Slavich 
v.  Hamilton,  201  Cal.  2$9,  303,  307) 

Before  going  into  the  question  of  consistent  uses,  the  ex- 
press limitation  on  the  Commission's  power  in  the  fifth  paragraph  of 
Charter  section  42  requires  consideration.  That  paragraph  reads  so 
far  as  material:   "The  commission  shall  not  lease  any  part  of  the 
lands  under  its  control  nor  permit  the  building  or  maintenance  or  use 
of  any  structure  on  any  park,  square,  avenue  or  ground,  except  for 
recreation  purposes,  and  each  letting  or  permit  shall  be  subject  to 
approval  of  the  board  of  supervisors  by  orainance,  ..." 

It  must  be  immediately  observed  that  while  uses  of  the  sub- 
surface exhibit  hall  for  recreation  may  be  envisaged,  the  "purposeM 
of  constructing  it  is  not  recreation  and  the  project  is  not  a  park 
project.   (Williams  v.  Gallatin,  229  N.Y.  248,  128  N.E.  129,  lo  A.L.R. 
123o  [ten  year  lease  of  surface  park  building  to  Safety  Institute  of 
America  for  exhibition  of  safety  devices  and  means  and  methods  of 
safety  and  sanitation,  held  not  recreational])  But  the  fifth  paragraph 
of  section  42  is  entirely  inapplicable  here  for  the  reason  that  the 
exhibit  hall  will  be  constructed,  owned,  maintained  and  controlled  by 
the  City.   No  long  term  lease  and  large  scale  construction  by  a 
lessee  is  involved  as  was  the  case  In  San  Francisco  v.  Linares,  16 
Cal.  2d  441.   [Union  Square  Garage]  The  fifth  paragraph  of  section 
42  is  a  limitation  on  the  Commission's  power  to  allow  third  persons, 
acting  under  lease  or  permit  from  the  Commission,  to  use  park  property. 
It  is  not  a  limitation  on  the  use  that  the  City  itself,  acting  through 
the  people,  the  Board  of  Supervisors,  the  Department  of  Public  Works 
and  the  Recreation  and  Park  Commission,  may  make  of  park  property. 
While  they  act  for  the  City  and  exercise  its  powers,  no  "permit"  to 
the  City  to  use  its  own  property  is  involved. 

"Permit"  as  used  in  section  42  has  the  same  meaning  as  it  has 
where  used  elsewhere  in  the  Charter,  e.g.,  in  sections  24,  35.6,  38, 
39,  H4.   It  uniformly  refers  to  some  right  granted  by  the  City  to  a 
third  person.   It  is  synonymous  with  the  word  "license"  (sections  24 
and  39),  and  in  connection  with  public  property  signifies  the  grant 
by  the  City  to  a  third  person  of  some  special  privilege,  as  "permits 
for  the  use  of,  obstruction  of  or  encroachment  on  public  streets  and 
places"  (section  24),  "permission  to  lay  any  spur  track."  (Section  114) 
See  in  this  regard  39  Am.  Jur.  [Parks,  Squares,  and  Playgrounds], 
section  23,  page  8l9;  where  it  is  said:   "Sec.  23-   Special  or  Per- 
missive Uses,  Licenses,  Privileges,  and  Concessions .  --Generally,  it 
appears  that  licenses  or  special  privileges  in  paries  may  be  granted 
to  individuals  in  proper  circumstances  where  the  exercise  of  such 
privileges  is  in  furtherance  of  park  purposes  and  is  not  inconsist- 
ent with  the  terms  of  the  dedication.  A  statute  authorizing  a  city 
to  devote  a  park  to  any  use  tending  to  promote  popular  enjoyment  and 
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recreation  empowers  a  city  to  grant  to  individuals  for  pay  exclusive 
rights  within  a  park  to  operate  refreshment  and  lunch  stands,  and  to 
rent  boats,  bathing  suits,  towels,  and  dressing  rooms.   Charter  pro- 
visions sometimes  authorize  municipalities  to  grant  concessions  in 
public  squares  and  parks."   It  is  in  this  sense  that  the  word  "permit" 
is  used  in  the  fifth  paragraph  of  section  42. 

In  the  matter  of  the  exhibit  hall  project,  the  Board  of  Super- 
visors does  not  approve  action  by  the  Recreation  and  Park  Commission, 
but  vice  versa.  The  Board  of  Supervisors  and  the  people  determine 
the  need  for,  the  location  of,  and  the  method  of  financing  the  pro- 
ject, subject  to  approval  of  the  Recreation  and  Park  Commission  under 
the  first  paragraph  of  section  42;  whereas  the  fifth  paragraph  of  sec- 
tion 42  refers  to  the  situation  where  a  lease  or  permit  to  a  third 
person  emanates  from  the  Recreation  and  Park  Commission  subject  to 
the  approval  of  the  Board  of  Supervisors. 

Coming  now  to  the  matter  of  whether  the  broad  grant  of  "com- 
plete and  exclusive  control,  management  and  direction  of  the  parks," 
contained  in  the  first  paragraph  of  section  42,  gives  the  Commission 
power  to  approve  the  subsurface  exhibit  hall  project,  cases  involving 
charter  grants  of  power  to  park  commissions  using  virtually  identical 
language  have  held  that  "the  real  question  seems  to  be  whether  the 
use  in  a  particular  case,  and  for  a  designated  purpose,  is  consistent 
or  inconsistent  with  park  purposes."   (Slavich  v.  Hamilton,  201  Cal . 
299,  3C3;  Olmstead  v.  City  of  San  Diego,  124  Cal.  App.  14,  19-20; 
Humphreys  v.  San  Francisco,  92  Cal.  App.  69,  ?4,  77-78).   If  not  in- 
consistent the  Commission  has  power  to  approve  the  project;  otherwise 
not.   In  determining  whether  the  use  is  consistent  or  inconsistent 
with  park  purposes,  it  is  the  rule  that  where,  as  here,  the  City  has 
acquired  the  fee  in  the  land  by  purchase  or  condemnation  and  itself 
has  dedicated  the  land  to  park  purposes,  the  uses  to  which  the  park 
can  be  put  are  broader  than  in  the  case  of  land  acquired  by  gift  for 
park  purposes.   (39  Am.  Jur.  817,  824;  Marshall  v.  Standard  Oil  Co., 
17  Cal.  App.  2d  19,  28;  Slavich  v.  Hamilton,  201  Cal.  299,  303;  Hum- 
phreys v.  San  Francisco,  92  Cal.  App.  69,  75;  Spires  v.  Los  Angeles, 
150  Cal.  64,  66) 

Charter  section  42  vests  the  Recreation  and  Park  Commission 
with  supreme  authority  to  determine  whether  the  proposed  use  of  park 
property  is  consistent  or  inconsistent  with  park  purposes  (Olmstead 
v.  San  Diego,  124  Cal.  App.  14,  21),  and  the  courts  will  not  inter- 
fere with  the  Commission's  determination  except  in  the  event  of  an 
unquestionable  abuse  of  discretion.   (Oakland  v.  Williams,  206  Cal. 
315,  327;  Harter  v.  San  Jose,  141  Cal.  659.  665-666;  Futterer  v. 
Sacramento,  196  Cal.  248,  257;  Ritzman  v.  Los  Angeles,  38  Cal.  App. 
2d  470,  473) 
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Examples  of  surface  uses  of  park  property  which  the  courts 
have  held  not  to  be  Inconsistent  with  park  purposes  and  hence  not  to 
require  a  charter  amendment  or  other  express  statutory  authority  are 
the  following:  public  library  building  taking  up  area  100  by  150 
feet  on  park  whose  dimensions  were  330  by  600  feet  (Spires  v.  Los 
Angeles ,  150  Cal .  64);  20  year  lease  of  park  lands  by  City  of  Oakland 
to  County  of  Alameda  for  erection  of  veterans'  memorial  building  to  be 
used  as  meeting  place  for  veterans'  organizations  (Slavich  v.  Hamilton, 
201  Cal.  299);  municipal  auditorium  for  use  of  public  (Los  Angeles 
Athletic  Club  v.  Long  Beach,  128  Cal.  App.  427,  431) j  log  cabin  erected, 
maintained  and  occupied  by  a  pioneer  society  (Vale  v.  San  Bernardino, 
109  Cal.  App.  102);  temporary  veterans'  housing  on  160  acres  of 
Griffith  Park  (Griffith  v.  Los  Angeles,  78  Cal.  App.  2d  796);  street 
railway  tunnel  approach  to  east  portal  of  Duboce  tunnel  on  south  side 
of  Duboce  Park  (Humphreys  v.  San  Francisco,  92  Cal.  App.  69).   See 
also  7  Cal.  Ops.  Atty.  Gen.  75,  holding  television  station  may  be 
authorized  by  State  Park  Commission  in  Mt .  Diablo  State  Park,  and 
People  v.  Park  &  Ocean  R.R.  Co.,  76  Cal.  156,  holding  that  mainten- 
ance and  operation  by  private  corporation  of  steam  railroad  over  in- 
frequently used  part  of  Golden  Gate  Park  pursuant  to  lease  from  Park 
Commissioners  did  not  obstruct  the  free  use  of  the  park  in  the  custom- 
ary manner.   See.  generally,  annotations  in  18  A.L.R.  1246,  63  A.L.R. 
484,  144  A.L.R.  486,  8  A.L.R.  2d  389-392. 

In  the  Slavich  case,  supra,  the  Court,  deciding  that  the  20 
year  lease  for  construction  of  a  veterans'  building  was  not  incon- 
sistent with  park  purposes,  said  (201  Cal.  at  pp.  307,  309):   "... 
the  use  of  a  part  of  the  Adams  Park  property  for  a  veterans'  memor- 
ial hall,  under  the  restrictions  placed  by  the  city  upon  its  con- 
struction and  use,  is  not  a  use  inconsistent  with  park  purposes.  .  .  . 
/T/he  erection  of  the  Veterans'  Memorial  Hall,  as  here  proposed,  will 
not  interfere  with  the  enjoyment  by  the  community  in  general  of 
Adams  Park,  and  will  not  be  such  a  diversion  of  the  property  from 
its  use  for  park  purposes  as  to  amount  to  an  invasion  of  the  settled 
principles  of  law  relied  on  by  respondent"  [to  wit,  that  land  which 
has  been  dedicated  by  a  private  donor  as  a  public  park  must  be  used 
in  conformity  with  the  terms  of  the  dedication] . 

In  the  Humphreys  case,  supra,  a  charter  amendment  gave  the 
supervisors  power  to  construct  a  street  railway  tunnel  in,  on  or 
under  "city  lands."  But  the  charter  gave  the  park  commissioners  com- 
plete and  exclusive  control,  management,  and  direction  of  "parks"  and 
forbade  erection  of  any  structure  thereon  except  for  park  purposes. 
The  objection  that  the  City  authorities  were  devoting  a  park  to  non- 
park  uses  was  met  v/ith  the  Court's  holding  that  the  tunnel  approach 
will  in  nowise  obstruct  a  free  and  comfortable  use  and  enjoyment  of 
the  park  in  the  customary  manner"  and  that  "the  public  use  to  which 
the  small  area  of  the  park  in  question  will  be  put  when  the  proposed 
improvements  are  completed  would  not  be  so  inconsistent  with  the 
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purposes  for  which  the  park  was  dedicated  as  to  constitute  an  unlawful 
use  thereof."   (92  Cal .  App.  at  page  78) 

Proceeding  from  surface  to  nonsurface  uses;  the  authorities 
are  unanimous  to  the  point  that  use  of  the  subsurface  beneath  park 
property,  generally  for  commercial  purposes,  is  not  inconsistent  with 
the  use  for  park  purposes.   (Humphreys  v.  San  Francisco,  92  Cal.  App. 
69,  73  [street  railway  tunnel  beneath  Buena  Vista  Park];  Michigan 
Bldg.  Co.  v.  Chicago  Park  Dist.,  412  111.  350,  105  N.E.  2d  359  [under- 
ground parking  garage  beneath  Grant  Park  pursuant  to  state  statute 
held  not  to  violate  private  dedication  provision  on  subdivision  plat 
reading:   "Public  ground  --  forever  to  remain  vacant  of  buildings; 
not  to  be  occupied  with  buildings  of  any  description"];  Ward  v.  Field 
Museum,  241  111.  496,  89  N.E.  731  [where  dedication  for  park  forbade 
any  buildings  and  court  Indicated  this  applied  to  buildings  "above  the 
surface  of  the  ground."])  Lowell  v.  City  of  Boston,  322  Mass.  709, 
79  N.E. 2d  713  [lease  of  subsurface  beneath  Boston  Common  for  con- 
struction and  operation  of  underground  parking  garage,  pursuant  to 
state  statute,  held  not  to  constitute  a  material  interference  with 
use  of  Common  as  a  park  to  which  it  had  long  been  devoted  or  to  be 
at  variance  with  a  bequest  of  funds  for  maintenance  of  the  Common  in 
which  the  ionor  expressed  the  hope  and  expectation  that  the  Common 
would  never  be  used  for  other  than  a  public  park];  Prince  v.  Crocker, 
166  Mass.  347,  44  N.E.  446,  and  Codman  v.  Crocker,  203  Mass.  146,  89 
N.E.  177,  [holding  state  legislature  could  authorize  location  of  sub- 
way under  Boston  Common  for  use  by  private  railway  companies];  Howe 
v.  Lowell,  171  Mass.  575,  51  N.E.  536  [holding  city  could  drive  art- 
esian wells  and  maintain  system  of  water  pipes  beneath  park  for 
supplying  water  to  city  and  its  inhabitants];  Central  Land  Company 
v.  City  of  Grand  Rapids,  302  Mich.  105,  4  N.W.  2d  485  [holding  city 
could  make  oil  and  gas  lease  of  privately  dedicated  park  lands]; 
Shreveport  v.  Kahn,  194  La.  55,  193  So.  461  [same];  Keaton  v.  Okla- 
homa City,  187  Okla.  593,  102  Pac.  2d  938  [same];  9  Ops.  Cal.  Atty. 
Gen.  6  [land  acquired  by  State  for  park  purposes  may  be  used  for  oil 
and  gas  development];  19  Ops.  Cal.  Atty.  Gen.  157  [Public  Resources 
Code  Section  7051  forbidding  lease  of  county  park  lands  for  produc- 
tion of  oil  and  gas  held  to  prohibit  only  surface  leasing  and  not  to 
preclude  operating  agreement  with  third  party  for  slant  drilling  from 
adjoining  land  into  subsurface  beneath  county  park];  21  Cal.  Ops. 
Atty.  Gen.  26  [same].   See  also  Hassell  v.  San  Francisco,  11  Cal.  2d 
168,  holding  a  public  rest  room  built  above  the  surface  of  Marina  Park 
would  be  a  nuisance,  but  approving  construction  of  one  underground. 

Most  of  the  above  cases  involved  lands  dedicated  by  private 
donors  where  the  rule  of  strict  construction  prevails.   (Slavich  v. 
Hamilton,  supra).   In  some  of  them  express  statutory  authority  for 
the  leasing  and  underground  construction  existed,  but  this  was  immat- 
erial to  determination  of  the  question  whether  the  particular  use  was 
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consistent  with  park  purposes,  for  the  legislature  may  not  authorize 
the  use  of  a  public  park,  square,  or  common  for  a  purpose  inconsistent 
h  the  purposes  for  which  private  donors  dedicated  it.   (39  Am.  Jur. 
8l3,  cf.  Roberts  v.  City  of  Palos  Verdes  Estates,  93  Cal .  App.  2d  545, 
547-548) 

Since  a  park  is  an  open  space  for  the  enjoyment  of  fresh  air 
and  sunshine  amidst  grass,  flowers  and  trees  (Archer  v.  Salinas  City, 

Cal.  43,  50;  Humphreys  v.  San  Francisco,  supra,  p.  75;  Laird  v. 
Pittsburgh,  205  Pa.  1,  54  Atl.  324,  325;  Bernstein  v.  Pittsburgh,  366 
Pa.  200,  77  A.  2d  452,  455),  it  is  obvious  that  it  is  the  surface  of 
Civic  Center  Plaza  which  has  been  dedicated  for  park  purposes.  The 
subsurface  serves  only  to  hold  up  the  surface  and  has  never  been  used 
for  park  purposes.   Since  abandonment  or  discontinuance  of  the  use  of 
Civic  Center  Plaza  as  a  park  is  not  and  never  has  been  contemplated, 
resort  to  park  abandonment  proceedings  (Charter  sec.  41.1;  Gov.  Code 
sees.  38440-38451)  would  be  an  inappropriate  and  idle  act. 

It  is  only  reasonable  to  suppose  that  the  Board  of  Supervisors 
in  dedicating  Civic  Center  Plaza  to  park  purposes  never  intended  to 
restrict  the  uses  of  the  subsurface  beneath  the  Plaza,  and  that  the 
people,  in  enacting  section  42  of  the  Charter ;  intended  to  give  the 
Recreation  and  Park  Commission  exclusive  jurisdiction  over  parks, 
meaning  the  surface  of  lands  devoted  to  park  purposes,  and  did  not 
intend  that  that  exclusive  jurisdiction  should  extend  to  the  center 
of  the  earth  (compare  Michigan  Boulevard  Bldg.  Co.  v.  Chicago  Park 
Dist.,412  111.  350,  106  N.E.  2d  359.  365),  except  as  necessary  to 
protect  or  make  more  enjoyable  the  surface  use  (e.g.,  as  by  construc- 
tion of  a  subsurface  rest  room) . 

The  fact  that  while  the  exhibit  hall  is  being  constructed, 
Civic  Center  Plaza  will  be  torn  up  and  its  use  as  a  park  temporarily 
obstructed  presents  no  legal  objection  to  the  project.   (San  Francisco 
v.  Linares,  16  Cal.  2d  441,  446-447).  The  enjoyment  of  a  park  is 
never  promoted  by  the  actual  construction  work  necessary  to  erect  any 
building,  on  the  surface  or  otherwise.   Such  temporary  obstruction  of 
necessity  occurs  whenever  building  construction  consistent  with  park 
purposes  is  undertaken.  To  deny  the  Commission  authority  to  approve 
such  temporary  obstruction  would  be  tantamount  to  denying  its  power 
to  approve  the  City's-  use  of  park  lands  for  a  purpose  not  inconsistent 
with  park  purposes  --  a  power  it  unquestionably  possesses.   It  is  evi- 
dent that  construction  of  the  surface  library  building  in  the  Spires 
case,  the  surface  veterans'  building  in  the  Slavich  case,  the  surface 
auditorium  in  the  Long  Beach  case,  the  surface  street  railway  tunnel 
approach  in  the  Humphreys  case,  and  the  surface  veterans  housing  in 
the  Griffith  case,  all  obstructed  the  use  of  the  various  parks  during 
the  construction  period,  and  that  after  they  were  constructed  the  sur- 
face was  far  more  obstructed  in  each  case  than  will  be  the  Civic 
Center  Plaza  after  construction  of  the  exhibit  hall. 
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render  the  project  inconsistent  with  park  purposes.   (Michigan 

levari  Bldg.  Co.  v.  Chicago  Park  Dist.,  412  111.  350,  106  N.E. 
2d  359.  366;  Humphreys  v.  San  Francisco.  92  C.A.  69,  78;  San  Fran- 
cisco v.  Linares,  16  Cal.  2d  441,  446-447.) 

That  the  City  will  derive  revenue  from  the  exhibit  hall,  adds 
rather  than  detracts  from  the  Commission's  power  to  approve  its  con 
struction.   For  public  policy  favors  the  economic  use  of  the  sub- 

rface  beneath  park  property  if  such  use  is  not  Inconsistent  with 
park  purpos     {$   Cal.  Ops.  Atty.  Get*.  6;  Central  Land  Co.  v.  Grand 
Rapids,  302  Mich.  105,  ^  N.W.  2d  435;  see  Public  Resources  Code  sec. 

,7  authorizing  municipalities  to  lease  parks  for  production  of  oil 
and  gas;  Los  Angeles  University  v.  Swarth,  107  Fed.  798,  806-807.) 

This  discussion  would  be  incomplete  without  reference  to  a  line 
of  cases  invclving  specific  charter  authority  for  the  particular  park 

When  lands  are  acquired  by  a  governmental  body  in  fee  and 
dedicated  by  statute  to  park  purposes,  it  is  within  the  legislative 

.r  to  change  the  use  tc  one  whollji  inconsistent  with  park  pur- 
poses.  (Reichcldtrfer  v.  Quinn,  287  U.S.  315.  320,  77  L.  Ed.  331. 
33^  [erection  of  fire  house  on  park  property].)   There  is  a  line  of 
California  cases  sustaining  the  legality  of  various  uses  of  park 
property  where  specific  charter  provision  authorized  the  particular 
use,  e.g.:   opening  a  highway  through  a  park  (Spinks  v.  Los  Angeles, 
220  Cal.  366;  Rltzman  v.  Los  Angeles,  38  C.A.  2d  470);  25-year  lease 
cf  park  lands  for  private  construction  and  operation  of  a  hotel 
(Hartcr  v.  San  Jose,  141  Cal.  659);  50-year  lease  of  subsurface  be- 
neath park  for  private  construction  and  operation  of  an  underground 
parking  garage  (San  Francisco  v.  Linares,  16  Cal.  2d  441). 

These  cases  do  not  hold  that  the  use  would  have  been  inconsis- 
tent with  park  purposes  and  therefore  unlawful  in  the  absence  of  the 

-ific  charter  authority.   In  fact  in  the  Harter  case  the  court 
said  (141  Cal.  at  pp,  66l,  665-66):   "The  present  charter  gives  the 
authority  to  execute  the  lease  .  .  .  But,  further,  we  are  not  pre- 
pared to  say  that  the  public  authorities  in  this  case  did  not  have 
the  authority  to  make  the  contemplated  lease  under  their  general 
power  to  control  and  manage  the  park  ...   It  is  not  shown  that  the 
contemplated  lease  will  in  any  way  detract  from  the  use  of  the  park 
by  the  public  .  .  .  '/LL  this  connection  it  should  be  constantly 
borne  in  mind  that  within  the  legislative  sphere  of  their  authority 
the  discretion  confided  to  municipal  corporations  is  as  proportion- 
ately wide  as  is  a  like  discretion  possessed  by  the  government  of 
the  state,  and  as  free  from  outside  interference,  and  that  dis- 
cretion is  not  subject  to  judicial  revision  or  reversal.1"   In  the 
Rltzman  case  the  court  prefaced  its  discussion  by  "assuming  that  the 
building  of  a  highway  [the  Pasadena  Freeway]  through  this  long 
narrow  park  [the  Arroyo  Seco]  would  constitute  a  diversion  of  a 
portion  of  the3e  lands  to  purposes  inconsistent  with  their  use  as  a 
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All  that  can  be  said  of  these  cases  Is  that  they  neither  up- 
-d  the  particular  use  without  specific  charter  authority,  nor 
denied  its  propriety  in  the  absence  of  specific  authority.   It  is 
unnecessary  to  point  out  that  the  long  term  leases  of  public  pro- 
p_rty  for  private  construction  and  operation  purposes  in  the  Hart<_r 
and  Linares  cases  and  the  surface  uses  in  the  Spinks  and  Ritzman 
cases  [extension  of  heavily  traveled  Wilshire  Boulevard  across 

3 t lake  Park  in  the  Spinks  case;  the  building  of  the  heavily 
traveled,  high  speed  Pasadena  Freeway  through  the  length  of  Arroyo 

:o  Park  in  the  Ritzman  case],  are  not  comparable  to  the  instant 
situation. 

Since  the  proposed  exhibit  hall  will  be  built  and  cwned  by  the 
City  and  will  be  beneath  Civic  Center  Plaza  with  the  surface  com- 
pletely restored  for  park  purposes  (necessary  minor  deviations 
excepted),  it  is  my  opinion  that  construction  of  the  exhibit  hall  is 
consistent  with  park  purposes  and  within  the  Charter  authority  of 
the  Park  and  Recreation  Commission  to  approve,  and  that  no  court 
would  find  the  Commission  guilty  of  abuse  of  discretion  in  approving 
the  project. 

Whether  the  Commission  would  be  guilty  of  abuse  of  discretion 
in  refusing  to  approve  the  project  is  a  matter  not  necessary  to  be 
determined. 

While  the  Commission's  Resolution  No.  1718,  dated  November  15, 
1954,  is  an  approval  of  the  project,  in  my  opinion  another  resolu- 
tion should  be  adopted  specifically  finding  that  use  of  the  sub- 
surface under  Civic  Center  Plaza  for  an  exhibit  hall  annex  to  the 
Civic  Auditorium,  with  the  surface  restored,  except  for  necessary 
minor  deviations,  is  not  inconsistent  with  the  use  of  Civic  Center 
Plaza  as  a  park.   Reservations  of  the  Commission's  right  to  approve 
plans,  specifications  and  contracts  for  the  project  should  be  set 
forth  therein.   See  paragraph  3  of  the  Conclusions  hereto. 

The  Commission  should  not  adopt  a  resolution  finding  that  the 
purpose  of  the  exhibit  hall  is  recreation,  or  that  the  project  is  a 
park  project.   It  is  neither. 

No  "letting"  of  the  underground  space  beneath  the  Plaza  by  the 
Commission  to  the  Real  Estate  Department  for  the  construction  or 
operation  of  the  exhibit  hall  is  necessary  or  proper.   The  several 
departments  of  City  government  are  not  legal  entities.   They  do  not 
pass  the  City's  property  from  one  to  another.    The  Charter,  as 
supplemented  by  ordinance  of  the  Board  of  Supervisors  in  appropriate 
instances,  is  determinative  of  the  jurisdiction  of  various  City 
departments  over  City  property. 
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The  Department  of  Public  Works  has  charge,  superintendence 
and  control  of  the  construction  of  any  and  all  public  buildings 
(C;     P,  sec.  61,  fifth  paragraph;  Art.  VI,  sec.  9,  subd.  6  of 
previous  charter),  except  that  the  Recreation  and  Park  Commission 

Lve  power  to  erect  and  superintend  the  erection  of 
buildings  and  structures  "on"  parks  (Charter,  sec.  42).   In  my 
opinion  this  "exclusive  power"  given  the  Commission  refers  to 
buildings  which  are  park  projects,  not  buildings  which  are  obviously 
not  park  projects  and  which  for  this  very  reason  are  to  be  built 

-ow,  not  on,  the  park.   Except  for  the  Commission's  responsibility, 
by  its  approval  of  plans,  specifications,  and  contracts,  for  assur- 
ing restoration  of  the  surface  of  Civic  Center  Plaza  to  its  present 
condition  (necessary  minor  deviations  excepted),  the  responsibility 
for  the  construction  of  the  exhibit  hall  obviously  belongs  to  the 
Department  of  Public  Works,  not  the  Commission,  for  it  is  not  a  park 
project.   In  fact  the  construction  work  involved,  since  it  must  tie 

i  exhibit  hall  into  the  Civic  Auditorium,  will  extend  beyond  the 
boundary  of  the  Plaza.   However,  the  Commission  must,  under  the 
Charter,  Bee  to  it  that  the  plans,  specifications  and  contracts  pro- 
vide for  restoration  of  the  surface  of  the  Plaza  to  its  present  con- 
dition (necessary  minor  deviations  excepted),  and  for  the  obstruc- 
tion of  the  Plaza  during  construction  for  as  short  a  period  as  is 

ionable.   Prior  to  any  call  for  bids  the  Commission,  through  its 
president  acting  under  specific  authorization  from  the  Commission, 
should  approve  all  plans  and  specifications  for  the  exhibit  hall  and 
the  restoration  of  the  Plaza.   All  construction  contracts  should 
likewise  bear  the  written  approval  of  the  Commission.   Prior  to 
acceptance  by  the  Department  of  Public  Works,  the  completed  project 
should  first  be  approved  by  the  Commission.   The  Department  of  Public 
Works  must,  of  course,  cooperate  fully  with  the-  Commission.   (Char- 
ter, SeC.  25.) 

As  to  the  management  of  the  exhibit  i.all  after  Its  construction, 
.rter  sec.  91  states  that  the  Director  of  Property  shall  have 
charge  of  the  management  of  the  Civic  Auditorium  and  of  the  lease  of 
all  City-owned  real  property  and  improvements  thereon,  except  as 
otherwise-  provided  by  the  Charter.   Sec.  42  states  that  the  Recrea- 
tion and  Park  Commission  shall  have  complete  and  exclusive  control, 
management  and  direction  of  parks  and  squares.   While  the  exhibit 
hall,  when  completed,  will  be  under  a  park  or  square,  it  will  not  be 
a  park  or  square,  nor  will  it  be  on  a  park  or  square,  and  the 
Recreation  and  Park  Commission  will  have  no  interest  in  it.  Falje.' 
it  will  be  a  subsurface  annex  of  the  Civic  Auditorium.   The  manage- 
ment of  the  exhibit  hall,  under  the  Charter,  is  therefore  committed 
to  the  Director  of  Property,  subject  to  the  Commission's  power  to 
protect  the  Plaza  against  any  action  Inimical  to  the  use  of  the 
surface  for  park  purposes.   No  "lea3e"  of  the  exhibit  hall  by  the 
Commission  to  the  Director  of  Property  would  be  necessary  or  proper. 

The  management  of  the  exhibit  hall  by  the  Director  of  Property 
doe3  not  conflict  with  the  power  of  the  Commission,  subject  to 
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approval  of  the  Board  of  Supervisors,  to  lease  "lands"  under  Its  con- 
trol and  permit  the  use  of  structures  "on"  parks  for  recreation 

poses*   (Sec.  42,  fifth  paragraph.)   Management  of  th>_  exhibit 
hall  by  the  Director  of  Property,  as  a  part  of  the  Civic  Auditorium, 
Involving  the  customary  short  term      a  or  permits  to  third 

^ons,  will  not  involve  a  lease  of  park  "lands"  or  the  use  of  a 
structure  "en"  a  park.   The  leasing  of  "lands"  referred  to  means 
surface  leasing  [  19  Ops.  Cal.  Atty.  Gen.  157],  and  does  not  mean  a 
Structure    "On  as  used  in  the  fifth  paragraph  of  section  42  of 
the  Charter,  forbidding  the  Commission  to  permit  the  "use  of  any 
structure  on  any  park  .  .  .  except  for  recreation  purposes,  and 
.  .  .  subject  to  the  approval  of  the  board  of  supervisors,"  means 
"upon  the  surface"  (Riser  v.  Federal  Life  Ins.  Co.,  207  Iowa  1101, 
224  N.W.  67,  63),  "at  the  surface  of  and  supported  by."   (Gossett  v. 
Chandler,  204  Ky.  402,  264  S.W.  853,  854;  Webster's  New  Internation- 
al Dictionary;  67  C.J. 3.  493-494.)   This  is  its  normal  significa- 
tion (67  C.J. 3.  494)  and  the  sense  in  which  it  is  used  in  paragraph 
5  of  Sec.  42  as  shown  by  the  contrasting  expressions  used  therein: 
(1)  "on  any  park,  square,  etc.";   (2)  "subsurface  space  under  any 
public  park  or  square."   As  said  in  Ruckert  v.  Grand  Ave.  Ry.  Co., 
I63  Mo.  260,  63  S.W.  814,  818:   "'Under'  means  'beneath'  and  can 


only  apply  to  underground  roads;   and  'on' 
refer  to  a  surface  road  on  the  street." 


means  ' on, '  and  can  only 


have 


and  because  the  Director  of  Property  will 
the  exhibit  hall,  the  restriction  imposed  by 

the  fifth  paragraph  of  sec.  42  upon  the  Commission' 3  power  will  have 

no  application  upon  completion  of  the  exhibit  hall. 


For  this  reason, 
the  management  of 


Since  the  exhibit  hall  is  not  a 
there  is  no  reason  why  revenues  there 
Recreation  and  Park  Department  Fund. 
should  go  into  the  general  fund  and  a 
not  be  imposed  by  the  Commission  as  a 
the  project.   The  only  conditions  it 
ing  to  approval  of  plans,  speciflcati 
pleted  project,  the  purpose  of  which 
Plaza. 


park  and  re 

from  should 

In  my  opini 

contrary  re 

condition  t 

3hould  impos 

ons,  contrac 

is  to  assure 


creation  project, 
be  credited  to  the 
on  those  revenues 
quirement  should 
o  its  approval  of 
e  are  those  relat- 
ts,  and  the  corn- 
restoration  of  the 


CONCLUSIONS 


You  are  therefore  advised: 

1.  Construction  of  the  exhibit  hall  can  be  legally  undertaken  under 
existing  Charter  provisions. 

2.  The  proposed  exhibit  hall  is  neither  a  recreation  nor  a  park 
project. 

3.  The  Commission  should  pass  a  further  resolution  (1)  finding  that 
construction  of  an  exhibit  hall  under  Civic  Center  Plaza  with  the 
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surface  restored  to  Its  present  condition  (necessary  minor 
deviations  excepted)  is  not  Inconsistent  with  the  dedication  of  the 
irk  ^..rposes,  and  (2)  approving  the  project  provided  that 
the  Commission  shall  approve  all  plans,  specifications  and  con- 

.cts,  and  shall  approve  the  completed  work  before  it  is  accepted 
by  the  Department  of  Public  Works . 

The  Board  of  Supervisors  should  thereupon  enact  an  ordinance 
taking  cognizance  of  the  Commission's  resolution  and  authorizing  the 
nt  of  Public  Works  to  proceed  with  the  project  in  accor- 
ic«s  therewith. 

5.  Up  en  the  adoption  of  the  resolution  and  ordinance  referred  to 
ve,  I  know  of  no  legal  reason  why  the  Controller  should  not  per- 
mit     dlture  of  the  proceeds  from  the  sale  of  the  exhibit  hall 

.ds  for  the  purpose  of  constructing  the  exhibit  hall,  and,  in  my 
opinion,  he  should  do  so, 

6.  The  exhibit  hall,  en  completion,  should  be  managed  by  the  Direc- 
tor of  Property  in  conjunction  with  the  Civic  Auditorium. 

Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney. 


TO:   RECREATION  AND  PARK  COMMISSION 
Hon.  Harry  D.  Ross,  Controller 
FINANCE  COMMITTEE  of  the  Board 
of  Supervisors. 


GEB/LSM 
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STJBJ£CT:   ORDINANCE  NO.  830-3  (SERIES  OF  1939);  PROVISION 
CREATING  STATE  LEGISLATION  COMMITTEE  OP  THE 
CITY  AND  COUNTY  OP  SAN  FRANCISCO;  NATURE  AND 
VALIDITY  OP  DELEGATION  OF  POWER  TO  SUCH  COMMITTEE 
OF  PROPOSING  AND  ENDORSING,  OR  DISAPPROVING, 
STATE  LEGISLATIVE  MEASURES:   BOARD  OF  SUPERVISORS ' 
POWER  OF  SUPERVISION  OVER  COMMITTEE'S  MEETING 
TIMES  AND  REPORTING  PROCEDURES. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  follows:  REQUEST 

"Attached  hereto  you  will  find  a  copy  of  Ordinance 
No.  8308,  Creating  the  State  Legislation  Committee  of  the 
City  and  County  of  San  Francisco;  and  Repealing  Resolution 
Nc.  6484  (Series  of  1939),  approved  by  the  Board  of  Super- 
visors on  December  31>  1953. 

ill  you  please  submit  to  me  your  opinion  as  to  the 
legality  of  this  ordinance,  principally  on  the  question  as 
to  whether  it  involves  the  delegation  cf  the  legislative 
duties  of  the  Board  of  Supervisors  to  the  administrative 
branch  of  the  municipal  government  of  San  Francisco  and 
if  so,  whether  the  Board  ha3  it  within  its  power  to  1      dele- 
gate that  authority. 

"The  question  is  also  raised  as  to  whether  the  Board 
has  the  authority  to  specifically  determine  when  the  com- 
mittee will  meet  and  whether  it  can  establish  a  definite 
procedure  for  preparing  reports  and  submitting  same  to  the 
Board  of  Supervisors  without  benefit  of  charter  provision." 

OPINION 

The  ordinance  referred  to  in  the  above  request  reads  as 
follows : 

"Section  1.   Any  proposal  for  the  enactment  of 
legislation  affecting  in  any  way  the  interests  or  welfare 
cf  the  City  and  County,  which  is  pending  before  the  State 
Legislature  cr  which  may  be  considered  for  presentation 
to  the  said  Legislature,  shall  be  initiated  by  or  referred 
to  a  committee,  hereby  created,  which  shall  be  designated 
as  the  State  Legislation  Committee  of  the  City  and  County 
of  San  Francisco. 

"Section  2.   It  shall  be  the  duty  of  the  State  Legis- 
lation Committee  to  study  all  3uch  proposals,  and  to 
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emulate  re-commendations  fcr  endorsement,  opposition 
cr  neutrality  with  respeot  thereto,  as  matters  of  policy 
the  City  and  County  of  San  Francisco. 

ction  3.   The  members  of  the  State  Legislation 
Lttee  shall  be,  ex-officic,  the  Mayer  who  shall  act 
as  chairman,  the  City  Attorney  or  his  duly  authorized 
representative,  the  Chief  Administrative  Officer,  the  Con- 
troller, the  Assessor,  the  President  of  the  Board  of  Super- 
visors, and  the  Chairman  of  the  County,  State  and  National 
Affairs  Committee  of  the  Board  of  Supervisors. 

etion  4.   The  State  Legislation  Committee  shall 
meet  regularly,  during  the  periods  when  the  State  Legisla- 
ture is  in  regular  or  special  session,  on  Friday  of  each 
vr-ek  at  the  hour  of  2:30  o'clock  p.m.,  and  may  hold  such 
special  meetings  as  shall  be  called  by  the  order  of  the 
Chairman, 

"Section  5.   The  Chairman  of  the  State  Legislation 
Committee  shall  submit  to  the  Board  of  Supervisors  and  the 
State  Legislative  Representative  a  report  of  the  proceed- 
ings of  each     -ar  or  special  meeting  of  said  Committee 
and  the  recommendations  made  thereat,  not  later  than  the 
n:xt  regular  business  day  immediately  following  such  meeting. 

"Section  6.   The  Board  of  Supervisors  by  resolution  may 
take  such  action  upon  any  recommendation  of  the  State  Legis- 
lation Committee  as  it  deems  necessary  cr  desirable,  but  in 
the  absence  of  any  such  action  by  the  Board  of  Supervisors, 
the  State  Legislative  Representative  is  hereby  authorized 
to  take  suitable  action  consonant  with  any  such  recommenda- 
tion of  the  Stat^.  Legislation  Committee  as  the  policy  of  the 
City  and  County. 

"Section  7.   Nothing  herein  contained  shall  preclude 
the  Board  of  Supervisors  from  establishing  policy  with  re- 
spect to  any  matter  ef  proposed  State  Legislation  without 
reference  to  or  report  from  the  State  Legislation  Committee, 
if  in  the  Board's  discretion  such  reference  or  report  is 
inadvisable  or  inexpedient. 

"Section  8.  Resolution  No.  6484  (Series  of  1939)  is 
hereby  repealed." 

Four  questions  are  a3ked  in  the  foregoing  request;  the  first 
two  conc-rn  the  inter-related  problems  whether  the  duties  sought  to 
be  delegated  are  legislative  in  nature,  and  whether,  if  legislative, 
they  can  be  validly  delegated. 
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1 .   C .  the  ordinance  involr.  .:-.^  ~. legation  cf  the  le^ls- 

• lvc  dutl  3  of  the  Board  cf  Supervisors  tc  the  administrative 
.■.-":■   r~the  r-.ur.icij.  ^-    v  ::'.:'... '-.f? 

lere  is  no  doubt  that  in  other  respects  the  five  non- 
rvisor  members  of  the  Committee  possess  executive  or  adminis- 
trative functions  under  the  charter.   The  question  then  presented 
is  whether  the  delegated  powers  are  legislative. 

The  J      to  be  exercised  by  the  Committee  are  legislative. 
It  has  been  clearly  held  that  measurea  I    ffeot  the  representation 
of  a  city  at  an  Institution  outside  its  own  framework  of  government 
is  legislative  in  character.   In  City  of  RoSoVllle  v.  Tulloy,  55 
Cal.  App .  2d  601,  it  was  held  within  the  discretion  of  the  chartered 
city  cf  Roseville  as  a  legislative  function  to  send  delegates  to 
attend  the  annual  conference  of  the  League  of  California  Cities: 

"Of  course,  municipal  expenditures  made  for  the  pur- 
pose of  improving  the  administration  of  municipal  affairs 
must  have  a  reasonable  connection  with  the  object  sought 
to  be  obtained.   There  is  nothing  in  the  record  in  the 
instant  case  to  indicate  that  the  attendance  of  official 
delegates  of  the  city  of  Roseville  to  the  annual  conference 
of  the  League  of  California  Cities  was  without  benefit  to 
that  city.   For  this  court  to  say,  in  the  absence  of  any 
support  therefor  in  the  record,  that  such  expenditures  for 
the  expenses  of  such  delegates  resulted  in  no  benefit  to 
the  city  of  Roseville,  or  had  no  reasonable  connection 
with  improving  the  administration  of  its  municipal  affairs 
would  in  oiu     nlon  be  an  unwarranted  interference  with 
the  legislative  function  of  the  city  council,  because  when 
the  Legislature  'or  city  council  engaged  in  the  exercise 
ef  legislative  functions,  proceeds  upon  the"  assumption  that 

~.atter  Concerning  which  it  acts"  is  one  affecting  the  public 
interest  er  dCTi0neJ  to  promo   the  general  welfare,  the 
assumption  is  cc nclu.:iVe  upon  the  courts  unless  it  Is  plainly 
apparent  to  them  that  tno  view  entertained  by  the  legislative 
bTdy  is  without  just  foundation.'"  (55  Cal.  App.  2d  at  bOO.j 

Likewise  in  Powell  v.  City  and  County  of  San  Francisco,  62  Cal. 
App.  2d  291,  it  wa3  held  a  proper  power  of  the  Board  of  Supervisors 

reimburse  city  officials  for  expenses  Incurred  in  legislative 
representation  relative  to  amendment  of  the  Raker  Act.   It  was  held 
a  proper  implied  and  residuary  power  of  the  Board  of  Supervisors  to 
undertake  such  representation  --  that~it  was  for  the  Board  to 
determine  the  necessity  and  bona  fides  of  the  public  purpose  to  be 
served  under  the  Charter  and  under  general  law  where  the  Charter  is 
silent.   See  Sections  2  and  9  of  the  Charter  for  the  plenary 
character  of  the  residuary  power  of  the  Board  of  Supervisors.   The 
reason  for  the  legislative  nature  of  the  power  to  supervise  represen- 
tation of  a  city  before  other  electoral  bodies  is  found  clearly  ex- 
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pressed  In  the  New  Jersey  case  of  City  Affairs  Committee  v.  Board 
of  C       ne-rs,  134  N.J.L.  180,  46  A.  2d  425,  at  426-427  (CourT 
of  Err-rs  ana  Appeals  of  New  Jersey),  In  upholding  a  city's  right 
as  a  municipal  legislative  function  tc  advertise  arguments  for  do- 
.ting  the  ratification  of  a  proposed  state  constitution: 

"Th^  power  t.  take  reasonable  measures  to  conserve 
their  own  vital  interests  is  incident  te  the  general 
..•e-rs  ~f  local  ^Vernmont  conferred  upon  the  municl- 
lities.   The  right  of  advocacy  and  defense  of  the 
comnur.     lfare  in  the  state  legislative  forum  has  1. 
bee-n  accorded  general  recognition.   Smathers  v.  Atlantic 
County  B-ard  of  Chosen  Freeholders,  113  N.J.L.  28l,  174 
A.  336;  In  re  Carrick,  127  N.J.L.  316,  22  A.  2d  56I; 
Farrel  v.  Town  of  Derby,  58  Conn.  234,  20  A.  460,  7  L.R.A. 
776;  In  re  Taxpayers  &  Freeholders  of  Plattsburgh,  27  App . 
Dlv.  353,  50  N.Y.S.  356;  Bachelder  v.  Epping,  28  N.H.  354; 

v.  Parsons.  271  111.  546,  111  N.E.  529;  Denlson  v. 
Crawford  County,  48  Iowa  211;  Arthur  v.  Dayton,  4  Ky.  Lav; 
Rep.  831;  Powell  v.  City  and  County  of  San  Francisco,  62 
Cal.  App.  2d  291,  144  P.  2d  617.    If  it  is  the  local  govern- 
ment's legitimate  province  to  challenge  judicially,  at  public 
ex:      the  constitutionality  of  legislative  enactments 
which  adversely  affect  the  local  interest,  and  this  cannot 
but  be  conceded,  its  right  of  opposition  within  reasonable 
bounds  before  the  event  cannot  be  doubted.   And,  a  fortiori, 
a  municipal  government  may  Invoke  reasonable  measures  to 
apprise  the  state  electorate,  for  its  information  and  guid- 
ance in  the  referendum  electl  ..,   f  the  probable  impact  of 
the  adoption  of  suggested  alterations  in  the  state's  organic 
law  upon  the  local  economy.   For  obvious  reasons,  changes  in 
the  fundamental  law  are  of  much  more  serious  import  than  tran*- 
sitory  .   Lslatlve  enactments.   And  it  does  not  matter  that 
the  municipality  is  merely  a  creature  of  the  Legislature;  that 
does  not  serve  to  deprive  the  collective  unit  of  the  right  of 
self-advancement  and  self -protection  by  reasonable  and  legiti- 
mate means  fairly  incident  to  its  general  powers  and  not  in 
opposition  to  specific  legislative  directions.   Such  is  of  the 
very  essence  of  the  power  of  local  self-government.  Its  com- 
plete subordination  tc  the  State,  subject  to  constitutional 
r.straints,  does  not  render  it  incapable  of  serving  the  com- 
mon interest  in  local  affairs,  within  the  allotted  sphere  of 
action 

"While  a  municipal  corporation  is     . ■-.  rnment  of 
numerated  powers,  acting  by  a  delegated  authority,  it 
-sesses  also  such  rijhts  as  arise  by  necessary  or  fair 
implication,  or  are  incident  to  the  powers  expressly  con- 
ferred, and  such  as  are  essential  to  the  declared  objects 
and  purposes  of  the  municipality.   New  Jersey  Good  Humor, 
Inc.  v.  Bradley  Beach,  124  N.J.L.  162,  11  A.  2d  113.   Vide 
R.3.  40:48-2,  40:72-3,  N.J.S.A.    Jersey  City  is  in  the 
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latter  statutory  catejery.  By  that  Section  it  is  invested 
with  'all  the  powers  necessary  for  its  government  not  in 
conflict  with  the  laws  applicable  to  all  municipalities  or 
the  provisions  of  the  constitution  •  •  •»'   Generally,  a 
public  purpose  has  for  its  objective  the  promotion,  inter 
alia,  of  the  'general  welfare,  security,  prosperity,  and 
c.ntentment  of  all  the  Inhabitants  or  residents'  of  the 
municipality;  and  the  determination  of  what  constitutes  a 
public  purpose  is  primarily  a  legislative  function,  subject 
t.  review  and  correction  by  the  courts  only  when  the  action 
taken  is  arbitrary  or  capricious.   37  Am.  Jur.  734,  735." 

Als:  s_e  same  case  at  132  N.J.L.  552,  4l  A.  2d  798;  In  re  Carrick, 
127  N.J.L.  316,  22  A.  2d  561, 

2.   Is  the  delegation  of  powers  valid? 

While  legislative  discretion  could  not  ordinarily  be  surren- 
dered by  the  Board  of  Supervisors,  £x  Parte  Grey,  11  Cal.  App.  125, 
127,  Smith  v.  Morse,  2  Cal.  524,  53<J-539,  17  Ops.  Cal.  Atty.  Gen. 
161,  153/  nevertheless  Some  legislative  decisions  may  be  delegated 
within  a  proper  framework  "because  they  Involve  such  detail  that  it 
is  impossible  ~r  extremely  inconvenient  and  disadvantageous  for  the 
le jislative  body  Itself  to  undertake."   Hopping  v.  Council  of  City 
of  Richmond,  supra,  170  Cal.  at  6l6,  citing  Upham  v.  Board  of 
Supervisors,  8  Cal.  383.  The  routine  of  examining,  numerous  legis- 
lative proposals  can  be  thus  characterized. 


Moreover,  the  limited  delegation  of  legislative  powers  would 
appear  to  be  contemplated  by  provisions  of  the  Charter  wherein 
"The  exorcise  of  all  rijhts  and  powers  of  the  city  and  county  when 
not  prescribed  in  this  charter  shall  be  as  provided  by  ordinance  or 
resolution  of  the  board  of  supervisors."   Charter,  sec.  2.  Further, 
it  is  provided  in  Section  9  that  "The  Board  of  Supervisors  may,  by 
ordinance,  confer  on  any  officer,  buard  or  commission  such  other  and 
additional  powers  as  the  board  may  deem  advisable."  Also  see 
Charter,  sec,  19(c). 

A  complete  answer  is  also  furnished  by  Section  6  and  notably 
Section  7  of  the  instant  Ordinance,  empowering  the  Beard  by  resolu- 
tion to  act  upon  any  Committee  recommendation  as  it  deems  desirable 
and  allowing  it  to  "establish  policy"  Independently  of  the 
committee  upon  finding  in  its  discretion,  a  reference  to  be  inad- 
visable or  inexpedient.  This  reservation  of  the  Board's  preroga- 
tive to  establish  policy  is  as  broad  in  its  scope  as  the  powers 
delegated;  its  effect  is  to  constitute  the  Committee  as  the  Board's 
adviser  only,  for  it  is  well  established  that  the  Board  could  In  its 
discretion  proceed  independently  of  the  Committee.   See  Davi3  vs. 
City  of  Santa  Ana,  108  C.A.  2d  669,  679;  Jardine  v.  City  of  Pasadena, 
199  Cal.  64,  72;  Skldmore  v.  West,  186  Cal.  212,  219-220;  McQulllln, 
Op.  Cit.,  supra,  Vol.  2,  p.  b53,  sec.  10.33;  7  So.  Calif.  L.  Rev.  4ti, 
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75.   Furthermore,  It  has  been  settled  that  even  specific  reservations 
cf  powers  in  another  body  do  not  preclude  the  concurrent  exercise  of 

pal  power  to  "plan"  en  the  part  cf  the  Board,  usln^  such 
technical  assistance  as  it  sees  fit.   San  Francisco  v.  Boyd,  17  Cal. 
2d  60o,  517.    Sue  particularly  the  Opinion  of  City  Attorney  John  J. 
O'T.    .    .  3942,  April  22,  1947,  where  it  was  held  that  the  powers 
_f  the  Board  under  the  Charter  to  direct  the  legislative  represen- 
tative by  resolution  were  impliedly  reserved  despite  the  terms  of 
an  ordinance  allcwln_,  the  Mayor  to  initiate  proposals  through  him. 

Moreover,  it  cannot  be  assumed  that  the  Board  of  Supervisors 
will  violate  its  duty  under  the  Ordinance  by  an  arbitrary  refusal 
to  exercise  its  discretion  to  supervise  the  committee.  Butler  v. 
City  and  C-unty  of  San  Francisco,  104  Cal.  App.  2d  126,  135;  The" 
City  of  Oakland  v.  Williams,  supra,  15  Cal.  2d  542,  551;  cf.  Hyd"e 
v.  Wilde,  5?.  Cal.  App.  fc52,  87.    It  is  also  clear  that  the  deleja- 
ticn  of  power  to  the  Committee  by  the  Board  is  not  invalid  when  the 
Board  "does  not  thereby  preclude  Itself  from  placing  before  members 
of  the  legislature  such  facts,  information  and  arguments,  as  are 
considered  expedient  in  the  interest  of  proper  action  as  to  such 
matters."   Hays  v.  City  of  Kalamazoo,  316  Mich.  443,  25  N.W.  2d  787, 
I69  A.L.R.  l^lb,  at  1230  (upholding  delegation  of  power  to  Municipal 
League  to  represent  chartered  city  in  state  legislature). 

3.   Does  the  Board  have  the  authority  specifically  to  deter- 
mine when  the  committee  will  meet~ 

The  Board,  by  the  Charter,  sec.  9,    "may,  by  ordinance,  confer 
.  any  officer,  board  or  commission  such  other  and  additional  powers 
as  the  board  may  deem  advisable."  Furthermore,  by  the  terms  of  the 
same  Charter  provision,  all  powers  not  delegated  by  the  Charter  to 
other  officers,  boards  and  commissions  or  reserved  to  the  people 
are  vested  in  the  Board  of  Supervisors  and  the  mode  of  their  exer- 
cise, when  not  prescribed  in  the  Charter,  is  as  provided  by  ordinance 
cr  resolution  cf  the  Board  of  Supervisors.   (Charter,  sec.  2.)   As 
a  consequence  of  these  granted  powers  and  corollary  to  the  deter- 
mination that  functions  were  validly  delegated  to  the  Committee,  the 
Board  in  ordinance  No.  6308  has  set  the  times  of  meeting  and  may 
alter  this  by  amendment  of  the  ordinance  as  it  deems  appropriate. 
Further,  it  is  settled  in  cases  involving  a  determination  of  what  is 
an  increase  in  the  duties  of  officers  as  regards  the  effectiveness 
of  urgency  le_islation  that  when  "the  provisions  of  the  act  or  the 
code  section  do  not  impose  undue  or  material  and  substantial  burdens 
cr  duties  upon  the  officers  mentioned,  different  in  nature  from 
those  already  required  of  them  by  law,  .  .  .  such  provisions  did  not 
produce  a  ' chan  e'  either  in  the  salary  or  duties  of  those  officers." 
Davis  v.  County^cf  Los  An  eles,  12  Cal.  2d  412,  424.   Mere  additions 
of  new  functions  similar  to  and  within  the  scope  of  the  primary 
duties  of  an  officer  do   not  constitute  a  change  In  his  duties  so 
lonj  as  the  primary  duties  of  the  office  are  not  substantially 
affected.   Martin  v.  Wiley,  20  Cal.  2d  28.  There  is  nothinj  foreign 
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r  in  derogation  cf  the  primary  duties  of  the  executive  and 
administrative  officers  named  in  the  subject  ordinance.   See 
Parke- r  v.  Wiley,  18  Cal.  2d  83,  allowinj  legislators  to  participate 
In  a  Cw.Timissicn  on  Interstate  Co-operation,  thus  dele^atin^  powers 
cf  investigation,  consultation  and  recommendation  to  selected 
legislators  and  ether  state  officials;  the  delegation  was  held  not 
tc  confer  a  prohibited  additional  office,  trust  or  employment  on  the 
lejislators  so  selected  but  rather  to  be  a  permitted  increase  of 
duties  identical  in  purpose  and  kind  with  those  already  performed. 
The  instant  delegation  is  authorized  within  these  principles. 

4.   Can  the  Board  of  Supervisors  establish  a  definite  procedure 
for  the  preparing  and  submitting  cf  reports  to  it  without  benefit 
cf  charter  prevision?" 

Section  5  of  the  ordinance  provides  a  procedure  whereby  Your 
Honor,  the  Mayor,  as  Chairman  of  the  Committee  is  to  submit  reports 
to  the  Board  of  Supervisors  and  to  the  State  Legislative  Representa- 
tive.  This  function  cf  submitting  reports  is  likewise  a  consequence 
of  the  power  of  the  Board  of  Supervisors  to  establish  the  procedures 
outlined  in  the  ordinance,  as  discussed  in  the  preceding  section  of 
this  opinion. 

CONCLUSION 

You  are  advised  that  the  ordinance  involves  a  permissible  dele- 
gation of  le3islative  duties  by  the  Board  of  Supervisors,  provided 
that  it  retains  supervision  and  the  right  of  independent  action  as  to 
the  subject  matter  delegated.  Further,  the  provisions  as  to  meetings 
and  reports  of  the  Committee  govern  as  valid  procedural  regulations, 
perly  delegated  by  ordinance. 

Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney. 


TO:   MAYOR  ELMER  E.  ROBINSON 
200  City  Hall 
San  Francisco  2 


RMD/TJB 
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SUBJEC  :    LEGALITY  OP  RESOLUTION  RESC HIDING  PREVIOUS 
RESOLUTION  DECLARING  POLICY  RESPECTING  NON- 

.RTICIPATINC-  0'  NER  PREFERENCE  IN  LAND 
PURCHASE. 


Gentlemen: 

iff  are  in  receipt  of  your  request  for  opinion  as  follows: 

R  E  C„  U  E  S  T 

"On  June  9,  195U,  this  Agency,  in  regular  meet- 
ing adopted  Resolution  No.  209,  declaring  policy  relative 
to  purchase  of  land  in  diamond  Heights  Approved  Redevelop- 
ment Project  Area  B-l  by  owners  of  property  in  said  area 
who  will  not  be  eligible  to  participate  in  the  redevelop- 
ment thereof.   This  nolicy  permitted  so-called  'non- 
participating  owners'  to  exercise  preference  in  the  pur- 
chase of  land  in  the  project  area,  such  preference  to  be 
exercised  without  public  bidding,  but  only  after  a  public 
hearing  as  required  by  the  Comr.unity  Redevelopment  Law  and 
compliance  with  substantive  and  procedural  requirements 
prescribed. 

"The  Reoort  on  the  Tentative  Plan  for  Diamond 
Heights  (Page  18)  contains  the  folloving  language: 

r.ith  any  o^-ner  of  vacant  land  vho 
desires  to  build  his  own  residence,  but  'hose 
land  is  so  situated  that  it  cannot  be  developed 
vithout  a  change  in  lot  lines,  the  Agency  will 
endeavor  to  negotiate  an  equitable  purchase,  sale 
or  exchange  of  land  to  enable  the  ovner  to  build.' 

"During  public  hearings  similar  statements  were 
made  by  the  Agency, 

"Subsequent  to  the  adoption  of  the  Tentative 
Plan  for  Diamond  Heights  by  the  Board  of  Supervisors  of 
the  City  and  County  of  San  Francisco,  the  D.S.C.U.R. 
has  disapproved  of  the  policy  of  exchange,  and  has 
indicated  dourts  as  to  the  legality  and  feasibility  of 
extending  preferential  rights  to  owners  vhose  properties 
have  been  purchased  or  otherwise  acquired  by  the  Agency. 

"At  its  regular  meeting  h eld  Tuesday,  January 
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"111  1955*  the  agency  rescinded  the  Resolution  referred 
to  atove  and  authorized  and  directed  me  to  obtain  an 
opinion  from  you  as  to  the  legality  of  such  rescinding 
action, 

"Your  cooperation  in  rendering  such  opinion 
will  be  appreciated." 

OPINION 

The  adoption  of  Resolution  No.  209  on  June  9,  195U  merely 
established  an  administrative  policy  governing  the  conduct  of  the 
agency  in  the  matter  of  granting  of  certain  preferences  in  the  pur- 
chase of  land  in  the  project  area  by  present  ovners  of  property  in 
the  area. 

Subsequent  developments  and  restrictions  imposed  by  the 
Housing  and  Home  Finance  Agency,  Division  of  Slum  Clearance  and 
Urban  Redevelopment,  have  made  it  impossible  to  effectively  admin- 
ister such  policy,  making  it  necessary  for  the  agency  to  rescind  the 
resolution  referred  to  above. 

Section  33262  of  the  Community  Redevelopment  Law  (Health  & 
Safety  Code), grants  to  an  agency  the  right  to  "make,  amend,  and 
repeal  by  laws  and  regulations  not  inconsistent  vith,  and  to  carry 
into  effect,  the  powers  and  purposes  of  this  part." 

An  agency  may  reconsider  and  rescind  a  previous  resolution 
governing  matters  of  administrative  policy  (City  attorney's  Opinion 
No,  1+82,  December  26,  1951 ). 

Statements  of  policy  or  administrative  opinions  will  not 
prevent  an  agency  from  taking  subsequent  action  inconsistent  there- 
with,  (2  Cal.  Jur.  2d  1$5.) 

An  administrative  board  is  not  precluded  by  statute  or 
Constitution  from  taking  a  position  inconsistent  vith  an  earlier 
one,  though  necessarily  any  rules  made  in  conflict  with  the  statute 
would  be  void,    (Calif.  Employment  Com'n  v.  ElackFox  Military 
Acade.ny,  I4.3  C.a.  2d  868,  110  P.  2d  729.) 

You  are  therefore  advised  that  the  action  of  the 
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Redevelopment  Agency  in  rescinding  Resolution  No.  209  vas  legal 
and  oroper* 

Respectfully  submitted, 


DION  R.  KOLM 
City  Attorney 


TO:   Redevelopment  Agency 

512  Golden  Gate  Avenue, 
San  Francisco  2 

Attention:   Mr.  Hugene  J,  Riordan,  Director 


MG/'  FB 
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SUBJECT:   GIFT  SHOP  AND  SUNDRY  STORE  LEASES  AT  SAN  FRANCISCO 

INTERNATIONAL  AIRPORT;  DEFINITION  OF  "GROSS  REVENUE J ; 
OPINION  SUPPLEMENTAL  TO  NO.  885. 

Dear  Sir: 

This  will  acknowledge  your  recent  request  for  a  supplemental 
opinion  in  respect  to  the  above  subject  and  to  my  Opinion  No.  885, 
dated  September  29,  1S5^.   You  have  Informed  me  that  the  Controller, 
in  his  letter  of  November  4,  195^j  has  advised  you  that  "In  the  ad- 
ministration of  the  Federal  Income  lax  Law.  the  California  Income 
lax  Law  and  the  California  State  S^les  lax  Law,  it  is  the  fundamental 
assumption  that  all  income  or  retail  sales  are  taxable  unless  ex- 
cluded under  some  specific  provision  of  law/'  and  that  "*  *  *  in  the 
determination  of  the  base  'Gross  Revenues'  against  v/hich  is  to  be 
applied  the  bid  percentage  for  determination  of  rental  of  the  demised 
premises,  we  shall  look  for  the  inclusion  in  said  base  of  any  re- 
tailer's excise  taxes  that  may  be  collected  or  charged  and  all  other 
receipts  and  evidences  of  indebtedness  unless  such  receipt  and  in- 
debtedness is  specifically  exempted  from  inclusion  in  'Gross  Revenues' 
by  provisions  of  the  lease.   (One  such  exemption  is  retail  sales 


taxes) ." 


OPINION 


The  form  cf  lease  in  question  is  silent  in  respect  to  any  in- 
clusion or  exclusion  of  excise  taxes  as  a  part  of  the  base  of  "Gross 
Revenues." 

In  my  Opinion  No.  885  I  observed  that  an  excise  tax  collected 
by  a  vendor  in  trust  for  the  United  States  Government  is  not  revenue 
upon  which  the  rental  percentage  could  be  applied.   I  held  that  this 
was  a  trust  arrangement  imposed  by  law  and  cited  26  U . S . C .  Ann . , 
Internal  Revenue  Code',  Ch.  19,  Sec.  2403,  p.  402,  quoting  the  appli- 
cable part  of  said  law  in  support  of  my  opinion.   Such  quotation  is 
requoted  as  follows: 

"(a)  Every  person  who  sells  at  retail  any  article 
taxable  under  this  chapter  shall  make  monthly 
returns  under  oath  in  duplicate  and  pay  the 
taxes  imposed  by  this  chapter  to  the  collector 
for  the  district  in  which  is  located  his 
principal  place  of  business  .... 

"(b) 
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"(c)   In  determining,  for  the  purposes  of  this 
chapter,  the  price  for  which  an  article  is 
sold,  there  shall  be  included  any  charge  for 
coverings  and  containers  of  whatever  nature, 
and  any  charge  Incident  to  placing  the  article 
in  condition  packed  ready  for  shipment,  but 
there  shall  be  excluded  the  amount  of  tax  im- 
posed by  this  chapter,  whether  or  not  stated 
as  a  separate  charge.   .  .  .  There  shall  also 
be  excluded,  if  stated  as  a  separate  charge, 
the  amount  of  any  retail  sales  tax  imposed  by 
any  State  or  Territory  or  political  subdivision 
of  the  foregoing,  or  the  District  of  Columbia, 
whether  the  liability  for  such  tax  is  imposed 
on  the  vendor  or  the  vendee." 

Supplemental  research  has  developed  the  following  further  auth- 
orities supporting  my  original  Opinion  No.  885. 

California  Revenue  and  Taxation  Code, 
Sec.  6012,  as  amended  by  Stats.  1953, 
Ch.  691,  Sec.  1: 

"'Gross  receipts'  mean  the  total  amount  of  the  sale 
.  .  .  price  ...  of  the  retail  sales  of  retailers,  valued 
in  money,  whether  received  in  money  or  otherwise,  without 
anv  deduction  on  account  of  any  of  the  following:  (a)  .  .  .; 
(b)  .  .  .;  (c)  .  .  . 

"The  total  amount  of  the  sale  or  lease  .  .  .  includes 
all  of  the  following:   (a)  .  .  . ;  (b)  .  .  . ;    (c)  .  .  . 

"'Gross  receipts'  do  not  include  any  of  the  follow- 
ing :  ( a )  .  .  .  i    ( b)  .  .  . ;  ( c )  .  .  . ; 

"(d)  The  amount  of  any  tax  (not  including,  however, 
any  manufacturers'  or  importers'  excise  tax)  imposed  by 
the  United  States  upon  or  with  respect  to  retail  sales 
whether  imposed  upon  the  retailer  or  the  consumer,  (e) 
.  .  •;  (f)  .  .  .  (g)  .  .  .; 

"For  purposes  of  the  sales  tax,  if  the  retailers 
establish  to  the  satisfaction  of  the  board  that  the 
sales  tax  has  been  added  to  the  total  amount  of  the 
sale  price  and  has  not  been  absorbed  by  them,  the  total 
amount  of  the  sale  price  shall  be  deemed  to  be  the 
amount  received  exclusive  of  the  tax  imposed." 
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Ruling  No.  57  of  the  Sales  and  U3e  Tax  Rules  and  Regulations 
of  the  California  State  Board  of  Equalization,  now  in  effect,  in  re- 
spect to  the  subject  of  Federal  Taxes  and  in  reference  to  Section 
6012,  Revenue  and  Taxation  Code  quoted  hereinabove,  and  to  Section 
6011,  Revenue  and  Taxation  Code  quoted  hereinafter,  is  quoted  as 
applicable: 

"Gross  receipts  subject  to  sales  tax  and  the  sales  price 
subject  to  use  tax  do  not  include  the  amount  of  any  fed- 
eral tax  imposed  upon  or  with  respect  to  retail  sales 
whether  imposed  upon  the  retailer  or  upon  the  consumer 
and  regardless  of  whether  the  amount  of  federal  tax  is 
stated  to  customers  as  a  separate  charge.   Accordingly, 
deduction  may  be  taken  for  the  taxes  imposed  under  Chapter 
19  of  the  Internal  Revenue  Code  in  connection  with  retail 
sales  of  Jewelry,  furs,  toilet  preparations,  and  luggage, 
.  .  .  Retailers  must  retain  records  to  show  that  the 
amounts  deducted  as  federal  tax  were  actually  returned  to 
the  United  States." 

The  California  Revenue  and  Taxation  Code,  Sec.  6011,  amended 
by  Stats.  1953,  Ch.  691,  Sec.  1,  defines  the  term  "Sales  Price"  as 
follows,  the  quotation  being  only  to  the  applicable  part  thereof: 

"'Sales  price'  means  the  total  amount  for  which 
tangible  personal  property  is  sold,  valued  in  money, 
whether  paid  in  money  or  otherwise,  without  any  deduc- 
tion on  account  of  any  of  the  following:  (a)  .  .  . ; 
(b)  .  .  .  (c)  .  .  . 

"The  total  amount  for  which  the  property  is  sold 
includes  all  of  the  following:   (a)  .  .  .;  (b)  .  .  . 

"'Sales  price'  does  not  include  any  of  the  fol- 
lowing :  ( a )  .  .  . ;  ( b )  .  .  . ;  ( c )  .  .  .  ; 

"(d)  The  amount  of  any  tax  (not  including,  however, 
any  manufacturers'  or  Importers'  excise  tax)  imposed  by 
the  United  States  upon  or  with  respect  to  retail  sales 
whether  imposed  upon  the  retailer  or  the  consumer, 
(e)  .  .  .;  (f)  .  .  .;  (g)  .  .  . 

Section  k   of  the  subject  lease,  which  is  in  question,  is  quoted 
in  toto  as  follows: 

"k.      RENTAL : 

"As  rental  for  said  premises,  Lessee  agrees  to  pay 
to  City  as  a  minimum  annual  rental  the  sum  of  
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Dollars 

)   or ^_^ 

)  per  cent  of  gross  revenues,  whichever  is 
greater,  derived  by  Lessee  from  any  and  all  business 
conducted  in,  on,  about,  or  from  the  demised  premises. 
The  percentage  above  recited  is  to  apply  to  every 
source  of  gross  revenue  derived  by  Lessee  from  the 
business  conducted  under  this  agreement.  The  term 
'gross  revenues'  includes:   (l)  the  selling  price  of 
all  merchandise  and  all  other  personal  property  of 
every  description  sold  in,  on,  about  or  from  the  de- 
mised premises,  by  or  for  Lessee,  or  any  other  person, 
firm  or  corporation,  whether  for  cash  or  on  credit,  and 
in  case  of  sales  on  credit  whether  payment  is  actually 
made  or  not;  provided,  however,  that  the  selling  price 
of  all  such  merchandise  returned  by  the  customer,  after 
purchase,  and  accepted  by  the  seller  thereof  so  that 
the  sale  of  such  merchandise  to  such  customer  is  can- 
celed, shall  be  excluded;  (2)  all  charges  of  any 
character  paid  or  payable  made  by  or  for  Lessee  or  any 
other  person,  firm  or  corporation  for  the  rendition  of 
any  services  or  work  of  any  kind  in  connection  with 
any  business  conducted  in,  on,  about  or  from  the  de- 
mised premises,  whether  for  cash  or  on  credit,  and  in 
case  such  services  or  work  be  done  or  performed  on 
credit,  whether  payment  is  actually  made  or  not;  (3) 
the  gross  amount  of  all  deposits  forfeited  by  customers 
in  connection  with  any  business  of  Lessee  or  any  other 
person,  firm  or  corporation  in,  on,  about  or  from  the 
demised  premises;  (h)   all  orders  accepted  by  or  for 
Lessee  or  any  other  person,  firm  or  corporation,  in, 
on,  about  or  from  the  premises  but  to  be  executed  or 
filled  or  for  work  to  be  performed  at  any  other  place, 
and  all  orders  to  be  executed  or  filled  or  for  work  to 
be  performed  by  or  for  Lessee  or  any  other  person,  firm 
or  corporation,  in,  on  about  or  from  the  demised  prem- 
ises but  which  are  accepted  at  any  other  place.   In 
determining  gross  revenues,  there  shall  not  be  included 
therein  the  amount  of  any  retail  sales  taxes." 

The  term  "revenues",  when  used  in  connection  with  accounting 
principles  and  practices,  has  been  defined  as  meaning: 

I  "1 

"2.   Return;  yield,  as  of  land;  profit  - 
"3.   Rents,  profits,  income  - 
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"4.  An  item  of  income;  ..." 

(Webster's  New  International  Dictionary, 
2nd  Edition,  Unabridged,  p.  2132 J. 


Revenue  of  the  enterprise  ordinarily  arises  from 
the  sale  of  its  products  or  the  rendition  of  its 
services,  (p.  552)  Revenue  is  the  gross  sales  of 
products  and  gross  income  from  services,   (p.  304) 
(Prentice-Hall  Encyclopedic  Dictionary  of  Business, 
19527: 


By  revenue  is  also  understood  the  income  of  private 
individuals  and  corporations.   (Bouyier's  law  Dic- 
tionary -  Baldwin's  Student's  Ed.,  194b,  p.  lObO); 
Black's  Law  Dictionary  -  4tfTgdTtion,  1951,  p.  1482) 


The  amount  received  from  sales  of  goods  or  services, 
or  the  use  of  capital.   (Schwartz'  -  Dictionary  of 
Business  and  Industry,  1954*  p.  421. J 


Sales  of  products  and  merchandise,   (p.  366). 
"'Gross  revenue'  is  used  to  emphasize  the  absence 
of  a  deduction  of  cost  from  a  quoted  figure  of 
revenue."  (p.  203.)  (Kohler's  Dictionary  for 
Accountants,  1952). 

The  term  "gross",  when  used  in  connection  with  accounting  prin- 
ciples and  practices,  has  been  defined  as  meaning: 

"6.  Whole;  entire;  total;  -  The  gross  earnings, 

receipts  or  the  like,  are  the  entire  earnings, 
receipts,  or  the  like,  under  consideration, 
without  any  deduction  for  expenses  incurred." 
(Webster's  New  International  Dictionary,  2nd 
Edition,  Unabridged,  p.  If01>7"; 
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Absolute,  entire.   (Bouvler's  Law  Dictionary- 
Baldwin's  Student's  Ed.,  1945,  p.  479). 


Without  any  deductions.   (Ballentlne' s  Law 
Dictionary  -  2nd  Ed.,  1948,  p.  563 J. 

The  foregoing  definitions  indicate  that  there  is  no  standard- 
ized practice  with  respect  to  the  use  of  the  term  "gross  revenues", 
and  are  helpful  only  in  respect  to  the  Implication  that  the  term 
"revenues"  means  the  return  to  or  receipt  by  a  vendor  of  money,  as 
the  result  of  a  sale,  which  may  include  his  cost  plus  his  profit, 
and  when  the  term  "revenues"  is  modified  by  the  adjective  'gross" 
the  meaning  of  the  term  "gross  revenues"  implies  the  entire  receipts 
received  by  the  vendor  without  a  deduction  for  any  costs  or  expenses 
included  in  the  item  of  sale. 

But  is  an  excise  tax  a  cost  or  expense  included  in  a  sale? 
Ordinarily,  an  excise  tax  is  not  included  in  a  sale  price  or  in 
grocs  receipts.   (Revenue  and  Taxation  Code,  Sees.  6011  and  6012, 
supra;  Rule  57  of  Sales  and  Use  Tax  Rules  and  Regulations  of  the 
California  Board  of  Equalization,  supra;  2b  U.S.C.,  Ann.,  Int.  Rev. 
Code,  Ch.  19,  Sec.  2403,  p.  402,  supra . ) 

The  logical  question  then,  is  whether  the  parties  to  the  lease 
in  question  Intended  to  include  excise  taxes  involved  in  sales  as 
part  of  the  "gross  revenues"  and  therefore  subject  to  computation  of 
the  rental  percentage,  even  though  the  lease  is  silent  in  respect 
thereto. 

"The  language  of  a  contract  is  to  govern  its  interpretation, 
if  the  language  is  clear  and  explicit,  and  does  not  involve  an  ab- 
surdity."  (Civil  Code,  Sec.  1638.) 

"When  a  contract  i3  reduced  to  writing,  the  intention  of  the 
parties  is  to  be  ascertained  from  the  writing  alone,  if  possible, 
subject,  however,  to  the  other  provisions  of  this  title.  '   (Civil 
Code,  Sec.  1639)  Reference  is  to  Title  III,  Interpretation  of- Con- 
tracts. 

"However  broad  may  be  the  terms  of  a  contract,  it  extends  only 
to  those  things  concerning  which  it  appears  that  the  parties  intended 
to  contract."   (Civil  Code,  Sec.  1648) 
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"All  things  that  in  law  or  usage  are  considered  as  incidental 
to  a  contract,  or  as  necessary  to  carry  it  into  effect,  are  implied 
therefrom,  unless  some  of  them  are  expressly  mentioned  therein,  when 
all  other  things  of  the  same  class  are  to  be  excluded."   (Civil  Code, 
Sec.  1656) 

An  analysis  of  the  language  and  phraseology  of  Section  4  of  sub- 
ject lease,  quoted  hereinabove,  points  out  the  intention  of  the 
parties  that  excise  taxes  were  not  to  be  included  in  "gross  revenues." 
The  opening  sentence  of  the  section  refers  to  gross  revenues  derived 
by  Lessee  from  any  and  all  business  conducted  in,  on,  about,  or  from 
the  demised  premises.   The  next  sentence  states  that  the  rental  per- 
centage is  to  apply  to  every  source  of  gross  revenue  derjved  by  Lessee 
from  its  business.  The  definition  of  the  term  'gross  revenues  in- 
cludes (l)  the  "selling  price  of  all  merchandise.  The  other  parts  of 
the  definition  are  not  particularly  applicable  and  therefore  have  been 
omitted.  The  last  sentence  of  said  section  states  that  "In  determin- 
ing gross  revenues,  there  shall  not  be  included  therein  the  amount  of 
any  retail  sales  taxes." 

In  my  Opinion  No.  885  I  pointed  out  that  the  collection  of  ex- 
cise taxes  by  a  vendor  from  the  vendee  for  the  United  States  Govern- 
ment was  a  trust  arrangement  imposed  by  law  and  not  a  means  of  revenue 
for  the  benefit  of  the  lessee  upon  which  the  percentage  could  be  com- 
puted. 

It  is  my  supplemental  opinion  that  the  language  of  Section  4  of 
the  subject  lease  in  respect  to  what  was  included  as  gross  revenue, 
and  the  silence  of  the  section  in  respect  to  any  inclusion  of  excise 
taxes  as  being  a  part  of  gross  revenue,  clearly  demonstrate,  as  sup- 
ported by  the  aforesaid  laws,  that  excise  taxes  may  not  be  included 
in  gross  revenues  for  the  purpose  of  determining  the  percentage  rental 
of  the  demised  premises. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TO:  Mr.  J.  H.  Turner 

Manager  of  Utilities 
287  City  Hall 
San  Francisco  2 


JEB/TMO ' C 


OPINION  NO.  924 
January  20,  1£55 


SUBJECT:   HEALTH  SERVICE  SYSTEM;  LIABILITY  TO  PHYSICIAN 

ALREADY  PAID  BY  HOSPITAL  SERVICE  OF  CALIFORNIA  - 
LIABILITY  FOR  BILL  PAID  BY  AN  INSURANCE  COMPANY. 


Gentlemen: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"Your  opinion  is  requested  relative  to  the  liability 
of  the  Health  Service  System  for  physicians'  services 
when  these  services  have  already  been  paid  by  another 
agency. 

"1.  The  problem  as  presented  in  the  following 
instance  where  the  services  were  paid  by  the  Hospital 
Service  of  California  (case  No.  6412):  The  Health 
Service  System  has  been  billed  by  the  physician  for 
services  for  which  he  has  already  been  paid  by  the 
Hospital  Service. 

"2.  The  second  problem  is  presented  in  the  following 
instance,  where  the  Health  Service  System  has  been  billed 
for  services  already  paid  by  an  insurance  company  (Case 
No.  19054).   In  this  case  the  other  insurance  coverage 
has  been  provided  through  a  policy  held  by  the  employee's 
wife  and  furnished  to  her  through  her  employer  without 
charge  to  herself." 

OPINION 

Opinion  No.  889,  dated  October  18,  1954,  answered  a  related 
question.   It  was  there  held  that  "if  a  hospital  bill  for  services 
rendered  a  member  is  fully  paid  by  another  organization  (C.P.S., 
Blue  Cross,  etc.),  the  Health  Service  System  is  under  no  obligation 
to  pay  the  member  the  amount  of  such  bill."  By  the  same  token  if  a 
doctor  bill  for  services  rendered  a  member  is  paid  by  another  organi- 
zation, the  Health  Service  System  is  under  no  obligation  to  pay  the 
member  the  amount  of  such  bill.   In  the  instant  case  the  question  is: 
If  a  doctor  bill  for  services  rendered  a  member  is  paid  by  another 
organization,  is  the  Health  Service  System  obliged  to  pay  the  doctor 
the  amount  of  such  bill? 
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1.  If  the  doctor  has  agreed  to  participate  in  Plan  I  and 
the  member's  annual  salary  does  not  exceed  $5,004,  it  is  my  opinion 
that  the  Health  Service  System  is  not  obliged  to  make  such  payment  and 
should  not  do  so.   Plan  I  contemplates  that  the  fee  established  in  the 
fee  schedule  shall  be  the  total  fee  charged  by  a  physician  who  has 
agreed  to  participate  in  Plan  I  for  services  to  a  member  earning  not 
in  excess  of  $5,004  a  year.   A  member  may  not  profit  from  dual  cover- 
age; neither  may  the  physician.  The  fee  is  a  fixed  one.   It  was  not 
the  Intent  that  it  should  be  increased  should  the  member  have  other 
coverage.  Where  the  fee  has  been  paid  by  another  organization,  the 
debt  has  been  cancelled  and  the  physician  has  no  legal  claim  against 
the  Health  Service  System.  Where  the  fee  allowed  by  the  fee  schedule 
is  only  partially  paid  by  another  organization,  the  debt  is  cancelled 
pro  tanto,  and  the  physician's  claim  against  the  Health  Service  System 
is  for  the  balance  only.  The  result  is  the  same  whether  the  other 
organization  is  a  so-called  service  organization  (C.P.S.,  Blue  Cross, 
etc.)  or  an  insurance  company. 

2.  In  all  other  cases  the  doctor  if  a  participant  in  Plan  I, 
otherwise  the  member,  should  be  paid  such  part  of  the  doctor's  bill 
(but  not  in  excess  of  the  sum  allowed  by  the  fee  schedule)  as  is  not 
paid  by  another  organization.  For  example:  The  schedule  allows  $150 
for  an  appendectomy.   Doctor  X,  not  a  participant  in  Plan  I,  charges 
member  Y,  whose  annual  salary  is  $6,000,  $200  for  an  appendectomy. 

Y  pays  X  the  $200  bill  and  recovers  $150  from  another  organization  in 
which  he  has  coverage,  that  being  his  total  coverage  in  such  organiza- 
tion. Tne  Health  Service  System  in  such  case  should  pay  Y  $50. 
Assume  the  same  facts  only  Doctor  X  is  a  participant  in  Plan  I,  and 
the  other  organization  pays  Doctor  X  $150.  The  Health  Service  System 
in  such  case  should  pay  Doctor  X  $50.   See  discussion  of  analogous 
problem  with  respect  to  hospital  bills  at  pp.  4-5  of  Opinion  No.  889, 
dated  October  18,  1954. 

You  are  advised  accordingly. 

Respectfully  submitted, 

„™/™  DI0N  R-  H0LM 

Gr.B/WFB  C1ty  Attorney 

To:  Health  Service  Board 
61  Grove  Street 
San  Francisco  2 

Attention:   Dr.  Walter  E.  Hook, 
Medical  Director 
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SUBJECT:   HEALTH  SERVICE  SYSTEM  -  DUAL  MEMFERSHIP  PROBLEM  -  - 
RIGHTS  OF  MEMBER  TO  FE  BOTH  AN  EMPLOYEE  MEMBER  OP 
PLAN  I  «Nr  A  DEPENDENT  MEMBER  OF  PLAN  II 


Dear  Sir: 

I  have  your  request  for  opinion  as  follovs: 

REQUEST 

"The  following  problem  has  been  presented 
recently  to  the  Health  Service  Board  for  decision.   This 
is  being  forvarded  to  you  since  it  may  be  of  importance 
relative  to  the  problem  of  dual  coverage  for  physicians1 
services,   &   request  for  an  opinion  on  this  matter  was 
forwarded  to  you  on  December  21st, 

"An  employee  member  of  Plan  I  with  paidup  con- 
tributions Is  presently  pregnsnt  and  will  be  hospitalized 
for  obstetric  care  during  the  next  few  months.   For  such 
obstetric  services  for  employee  membei^s  the  fee  schedule  of 
the  Health  Service  System  Plan  I  (effective  August  1st, 
195U)  alio' s  a  physician's  fee  of  ;il2,50,  "ith  no  allow- 
ance for  hospital  benefits, 

"This  employee  member  is  also  a  dependent  member 
and  is  covered  under  Plan  II  of  the  Health  Service  System 
through  her  husband's  membership  in  plan  II,  i.e.,  both 
husband  and  wife  are  city  employees.   The  patient  has 
elected  to  have  her  obstetric  care  as  a  dependent  member 
under  Plan  II,  in  which  she  is  entitled  to  all  obstetric 
services  1th  a  total  charge  to  herself  of   ll+O.OO  to  be 
paid  to  the  Kaiser  Foundation. 

"The  patient  now  asks  information  as  to  whether 
or  not  Plan  I  of  the  Health  Service  System  will  reimburse  her 
to  the  full  extent  of  its  Drovicions,  i.e.,  ,112,50  for 
physician's  services.    It  is  to  be  noted  that  the  nrovlsi  ons 
of  Plan  II  do  not  allocate  any  of  the  1,114.0. 00  charged  to  the 
patient  specifically  to  hospital  costs  or  charges  for 
physician's  services. 

"Questipn_l:   Can  Health  Service  System  continue 
this  patient's  membership  in  the  future  under  the  Health 
Service  System  in  a  c'ual  coverage  as  an  employee  member  of 
one  plan  and  a  dependent  member  of  another? 
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"uestion  2;    If  the  answer  to  question  1  is 
■  o, '  can  tEe  Health  Service  System  cancel  thisoatient' s 
membership  as  an  employee  member  of  Plan  I  on  the  basis 
that  she  has  adequate  coverage  as  a-;dependent  member  in 
Plan  II  (such  election  of  course  to  be  made  only  on  the 
vritten  consent  of  the  member)?   The  rules  and  regulations 
clearly  state  that  an  employee -member  of  the  system  can  be 
exempted  from  membership  in  Plan  I  only  if  evidence  is 
furnished  that  they  have  been  covered  in  another  plan  offer- 
ing equivalent  benefits  for  a  period  of  at  least  two  years 
prior  to  employment  by  the  City  and  County  of  San  Francisco. 
In  the  instant  case  the  wife  employee  member  became  an 
employee  of  the  City  and  County  of  San  Francisco  and  has 
been  a  dependent  member  of  Plan  II  only  since  November  1st, 

195U. 

"  uestion  3'   Inasmuch  as  this  patient  has  paid 
her  contributions  to  Plan  I  in  full  as  an  employee  member 
and  her  husband  has  naid  her  contributions  in  full  to 
Plan  II  as  a  dependent  member,  shall  the  Health  Service 
System  reimburse  this  patient  directly  in  the  amount  of 
^112,50  for  physician's  services  for  obstetric  care  accord- 
ing to  the  fee  schedule  of  Plan  I? 

"Needle  ss  to  say,  the  Health  Service  System  was 
not  aware  that  the  dependent  member  of  Flan  II  was  the  same 
individual  as  the  Plan  I  member  until  this  situation  pre- 
sented itself." 

OPINION 

Answer  to  Question  1;   Yes,   There  is  no  provision  in 
Plan  I  or  Plan  II  that  a  member  of  one  cannot  belong  to  the  other; 
nor  does  Charter  Section  172.1  contain  anything  to  the  contrary. 
No  reason  suggests  itself  to  me  why  an  employee,  if  she  desires, 
should  not  have  coverage  under  both  if  she  is  willing  to  pay 
therefor.   This  renders  unnecessary  discussion  of  your  Question  2. 

Answer  to  Question  3:   In  my  opinion  this  member  should  be 
paid  the  vll2.50  under  Flan  I  (see  discussion  of  somewhat  analogous 
problem  involving  hospital  charges  at  oages  U-5  of  Opinion  No.  089  > 
dated  October  16,  19>1|),  regardless  of  the  fact  that  Plan  II  does  not 
allocate  the  ,-lLp  between  hospital  and  obstetrician' s  f  ees.   A  good 
part  of  the  $114.0  is  surely  attributable  to  obstetrician's  services. 
In  my  opinion  it  would  impose  too  great  a  burden  on  the  member  to 
require  her  to  submit  detailed  evidence  on  the  issue. 
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If  this  conclusion  seems  to  involve  a  liberal  construction 
in  favor  of  the  member,  such  construction  seems  proper  in  view  of  the 
fact  that  membership  in  the  System  is  a  compulsory  condition  of  City 
employment.    Plan  I  Is,  of  course,  subject  to  amendment  by  the  in- 
sertion of  various  types  of  exclusionary  clauses  should  the  Board 
feel  this  Is  desirable. 

You  are  advised  accordingly • 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Dr.  '.-.'alter  E,  Hook 
Medical  Director 
Health  Service  System 
61  Grove  Street 
San  Francisco  2,  California 


GEP/WFM 


OPINION   NC.    926 
February  I4.,    1955 

SUEJ^CT:      BTJBhBRGBD   LAI  "5  fcS   PROJECT    (1)    UNr.  R  RLrIVLLCPL'^KT   IAW, 

(2)    OMDLH   OIL  ROYALTY  POHD   PROVISIONS    OP   ?UELIC   RLSOURCLS 
CODfc. 

""■ear  Sir: 

This  office  is  in  receict  of  your  request  for  opinion  as 
f  ollows: 

R  E  .:  u  s  S  T 

"As  soon  as  conveniently  possible,  I  would  appreciate 
your  ooinion  responsive  to  the  followin£  questions: 

"1.   Is  reclamation  of  submerged  lends  such  a  project  as 
can  be  accomplished  under  federal  end  Stste  redevel- 
opment law  and  with  Federal  or  State  funds  or  aid? 

"2.   Is  reclamation  of  submerged  lands  such  a  project  as 
can  be  accomplished  under  the  law  and  vith  moneys 
from  the  Oil  Royalty  ^und  as  provided  for  in  the 
Public  Resources  Code  of  the  State  of  California? 

"If,  in  either  case,  your  response  to  the  foregoing 
is  in  the  affirmative  I  would  appreciate  information  as  to 
the  procedure  which  must  be  followed  for  the  accomplishment 
of  such  a  project  as  is  referred  to,  pursuant  to  such  of 
the  laws  as  provide  therefor. 

"Your  early  response  to  this  request  will  be  appreci- 
ated." 

OPINIO  K 

In  discussing  the  question  of  reclamation  of  submerged 
lands  it  might  be  well  to  mention  that  in  my  Opinion  No.  750  dated 
November  20,  1953»  I  set  forth  the  procedures  to  be  followed  if 
submerged  lands  were  to  be  reclaimed  pursuant  to  the  provisions  of 
the  State  Reclamation  Act. 

Section  3301+0  of  the  Community  Redevelopment  Law  (Health 
4  Safety  Code)  provides: 

"It  is  found  and  declared  that  there  exist  in  many 
communities  blighted  areas  which  constitute  either  social 
or  economic  liabilities,  or  both,  requiring  redevelopment 
in  the  interest  of  the  health,  safety,  and  general  welfare 
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of  the  people  of  such  cor.munities  and  of  the  State.   These 
blighted  areas  are  characterized  by  one  or  more  of  the 
conditions  set  forth  in  Sections  33014-1  to  330I4I4.,  inclu- 
sive."  (Underscoring  ours.) 

Sections  330l|.l-330l;lj.»  inclusive,  set  forth  the  various 
conditions  constituting  blight ■ 

Section  33014-2  provides:   "A  blighted  area  is  character- 
ized by: 

"(a)  .  .  . 
"(b)  .  .  . 
"(c)  .  .  . 
"(d)  .  .  . 

"(e)  The  existence  of  lots  or  other  areas  which  are 
subject  to  being  submerged  by  water." 

Section  33012  defines  "lands"  as  "including  land  under 
water  and  wsterfront  property." 

Section  330l|5  provides: 

"(a)   The  existence  of  blighted  arees  characterized 
by  any  or  all  of  such  conditions  constitutes  a  serious 
and  growing  menace  vhich  is  condemned  as  injurious  and 
inimical  to  the  public  health,  safety,  and  welfare  of 
the  people  of  the  communities  in  which  they  exist  and  of 
the  people  of  the  State." 

Section  33014.7  provides: 
"(a)  .  .  . 

"(b)   That  whenever  the  redevelopment  of  bli£hted 
areas  cannot  be  accomplished  by  orivete  enterprise  alone, 
I thout  public  oarticioation  and  assistance  in  the  acqui- 
sition of  land,  in  planning  and  in  the  financing  of  land 
assembly,  in  the  work  of  clearance,  and  in  the  maMng  of 
improvements  necessary  therefor,  it  is  in  the  public 
interest  to  employ  the  power  of  eminent  domain,  to  advance 
or  expend  oublic  funds  for  these  nurooses,  and  to  provide 
a  means  ty  which  blighted  areas  may  be  redeveloped  or  re- 
habilitpted. 

"(c)   That  the  redevelonment  of  blighted  areas  and 
the  provision  for  rooropriete  continuing  land  use  and 
construction  policies  in  them  constitute  oublic  uses  and 
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•ourposes  for  which  public  money  nay  be  advanced  or  expen- 
ded and  privete  property  acquired,  and  are  governmental 
functions  of  state  concern  in  the  interests  of  health, 
safety,  and  velfare  of  the  people  of  the  State  and  of 
the  communities  in  which  the  areas  exist. 

"(d)   That  the  necessity  in  the  public  Interest  for 
the  orovisions  of  this  part  is  declared  to  be  a  matter 
of  legislative  determination." 

Section  33267  of  the  Redevelopment  Law  provides  for  the 
acquisition  and  scle  of  land  by  a  redevelopment  agency. 

Section  33276  provides: 

"An  agency  may  borrow  money  or  accent  financial  or 
other  assistance  from  the  Stpte  or  the  federal  Govern- 
ment for  any  redevelopment  project  within  its  area  of 
operation,  and  may  comply  with  any  conditions  of  such 
loan  or  grant." 

Chapter  5,  article  2  (Sections  33G30-33889,  Health  &  Safety 
Code)  prescribes  a  method  of  financing,  redevelopment  projects  by  a 
community  either  by  appropriation  of  funds  or  by  issuance  of 
general  obligation  bonds. 

Chapter  5,  Article  3  (Sections  33910-33936,  Health  &  Safety 
Code)  provides  for  the  issuance  of  bonds  by  a  redevelopment  agency, 
the  type  of  bonds  and  the  r anner  of  oayment  of  such  bonds. 

Chaoter  5,  Article  k   (Sections  33950-3395l|) ,  which  is 
based  on  Section  19,  article  XIII,  of  the  Constitution,  prescribes 
a  method  of  financing  redevelopment  projects  by  the  allocation  and 
payment  by  taxing  agencies  into  a  special  fund  of  the  Redevelop- 
ment Agency,  the  increased  taxes  derived  after  the  area  has  been 
redeveloped   to  pay  the  orincipal  and  interest  on  loans,  money 
advanced  to  or  indebtedness  incurred  by  such  redevelopment  agency 
to  finance  a  redevelopment  nroject. 

The  constitutionality  of  the  California  Redevelopment  Law 
as  it  pertains  to  slum  and  "blighted  areas"  and  the  resale  of  the 
land  to  privete  enterprise  has  been  uoheld  in  Redevelopment  i-.rency 
v.  Hayes,  122  C.  A.  2d  777  (certiorari  denied  by  the  U.S.  Supreme 
Court  in  Van  Hoff  v.  Redevelopment  J.,ency  of  the  City  and  County 
of  San  Francisco,  U.S.  ,  99  L.  ed.  Advance  p.  166). 
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B  Supreme  Court  cf  the  United  States  in  the  case  of 

5er.-.an  v.  Parker,  U.S.  ,  99  L.  ed.  advance  n.  6l|, 

Hovember(  195^i  in  upholding  the  constitutionality  of  the  district 
of  Columbia  "Redevelopment  Act  held: 

"The  concept  of  the  public  velfere  for  the  purpose  of 

ich  the  legislature  may  exercise  its  police  power  is 
broad  and  inclusive  and  the  values  it  reoresents  are 
spiritual  and  esthetic  es  well  as  physical  and  monetary. 
.  determination  that  the  public  "elf ere  requires  the 
community  to  be  beautiful,  specious  and  veil  balanced,  as 
well  as  healthy,  clean,  and  carefully  patrolled,  is  vithin 
the  oower  of  the  legislature." 

The  court  further  stated  that  redevelopment  of  blighted 
areas  in  the  district  of  Columbia,  being  "ithin  the  police  pover  of 
Congress,  Congress  may  without  violating  the  Fifth  Amendment 
determine  that  privrte  enterprise  should  be  used  to  obtain  this 
object  notwithstanding  that,  since  the  redevelopment  involves  the 
exercise  of  eminent  domain,  property  is  taken  from  one  businessman 
for  the  benefit  of  another. 

Section  110(c)  of  the  Housing  Act  of  19U9  as  amended  by 
the  Housing  n.ct  of  195U,  provides  in  part  as  follows: 

"For  the  purposes  of  this  subsection,  'slum  clearance 
and  redevelopment'  may  include  acquisition  of  (iii) 
open  land  necessary  for  sound  community  growth  which 
is  to  be  develooed  for  predominately  residential  uses." 
(Underscoring  ours.) 

Section  102  of  the  Housing  Act  of  191+9  as  amended  by  the 
Bousing  Act  of  195i+»  provides  the  method  under  which  the  govern- 
ment will  make  temporary  loans  to  en  agency  for  the  purooses  of 
redevelopment.   Section  103  of  seid  Act  provides  for  the  making 
of  capital  grants  to  local  public  agencies  in  accordance  with  the 
provisions  of  the  Act.   This  section,  however,  provides  that  the 
Administrator  shall  not  make  any  contract  for  a  capital  grant  "ith 
respect  to  a  project  vhich  consists  of  ooen  land. 

Inasmuch  as  I  am  informed  that  it  is  not  contemplated 
t  the  area  involved  will  bo  redeveloped  for  predominately  resi- 
dential uses,  I  will  not  discuss  all  of  the  requirements  "hich 
must  be  followed  under  the  Housing  Act  of  19U9  as  amended  by  the 
Housing  Act  of  19$i4-» 
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Section  6816  of  the  Public  Resources  Code  provides  in 
:art  es  follows: 

".ill  moneys  and  remittances  received  by  the  Stete 
pursuant  to  this  chapter  .  .  .  shall  be  deposited  in  the 
Stete  Treasury  to  the  credit  of  the  Strte  Lands  j-.ct  i?und. 

"The  moneys  in  the  'fund  are  hereby  appropriated  as  follows: 

"(a)  /Payment  of  refunds^   For  the  payment  of  re- 
funds, as  authorized  by  the  commission  enc  approved  by 
the  Stete  Foard  of  Control. 

"(b)   /Use  to  carry  out  purposes  of  chenten/  The 
remainder  of"  tne  moneys  shall  be  used  by  the  commission, 
•ith  the  a^Pi-ovrl  of  the  director  of  Finance  and  the  con- 
sent of  the  Governor,  to  carry  out  the  provisions  of  this 
chapter,  including  the  acquisition  of  rep.l  property  or 
interests  therein,  the  purchase  of  materials  end  supplies, 
and  the  conducting  of  operations  by  the  State  as  provided 
herein,  the  payment  by  the  State  of  such  sums  as  may  be 
provided  pursuant  to  agreements  or  contracts  authorized 
herein,  and  the  payments  of  the  necessary  expenses  of  the 
commission. 

"(c)  ^/Transfer  of  balance^  Upon  order  of  the  Con- 
troller, the  remaining  balance  shall  be  transferred  as 
follows: 

"1.   Thirty  percent  to  the  General  Fund; 

"2.   Twenty-three  and  one-third  percent  to  the  State 
teach  Fund; 

"3.   Forty-six  and  two-thirds  percent  to  the  State 
Park  Fund." 

In  response  to  your  Question  No.  1,  you  are  advised  as 
follovs:   The  reclamation  of  submerged  lands  is  such  a  project  as 
can  be  accomplished  under  the  Stete  Redevelopment  Law.   Such  a 
project  cm  be  finenced  in  a  manner  provided  for  in  the  Redevelop- 
ment Lew  and  a  redevelopment  agency  may  borrow  moneys  from  the 
State  for  this  purpose.   In  this  connection,  while  the  Redevelop- 
ment Law  provides  thet  an  agency  may  borrow  money  from  the  State, 
there  are  no  funds  set  apart  for  this  purpose  end  therefore  it 
would  be  necessary  for  the  Stete  Legislature  to  appropriate  such 
moneys. 


■ . 
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Such  a  project  could  be  accomplished  under  the  Federal 
Lav  only  if  the  area  '-ere  to  be  redevelooed  for  predominately 
residential  purposes,  in  which  event  the  project  could  probably 
qualify  for  Federal  loens  only  but  not  for  caoitel  grants. 

In  resoonse  to  your  Question  i'o.  2,  you  are  advised  that 
moneys  on  deoosit  in  the  State  Lands  Act  Fund  cannot  be  used  for 
the  purpose  of  reclaiming  submerged  lands  unless  such  lends  were 
to  be  made  a  oert  of  the  State  ^prk  and  leech  System  in  accord- 
ance with  the  provisions  of  the  Public  Resources  Code. 

If  the  area  vere  to  be  develoned  under  the  Community 
Redevelopment  Law  it  would  be  necessary  thpt  all  of  the  procedures 
set  forth  in  that  Lew  be  followed,  including  designation  of  the 
area  by  the  Board  of  Suoervisors;  prefer? tion  of  project  prelimin- 
ary plan  by  the  Planning  Commission;  preparation  of  a  tentative 
plan  by  the  Redevelopment  Agency;  public  hearing  on  the  plan  by 
the  Redevelopment  .iv_ency;  review  of  the  tentative  plan  by  the 
Planning  Commission;  public  hearing  on  the  plan  by  the  Board  of 
Supervisors;  approval  of  the  tentative  plan  by  the  Eoard  of 
Supervisors;  preparation  of  a  final  Plan  by  the  Redevelopment 
Agency;  report  and  recommendation  on  such  plan  by  the  Planning 
Commission;  approval  of  such  final  plan  by  the  Eoard  of  Super- 
visors; land  acquisition  and  lend  disposition  by  the  Redevelopment 
Agency. 

Respectfully  submitted, 


niON  R.  HOLF,  City  Attorney, 


TO:   FATTHL'  C.  CARBLRRY 
Supervisor 
235  City  Hall 
San  Francisco,  California 
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SUBJECT:   LEGALITY  OF  APPROPRIATION  I- ROM  19^4-  SBVEP  BOND  FUND 
FOR  RELOCATION  0?  SET  ER  RUNNING  SOUTHERLY  FROM  SAN 
RCOS  AVENUE  OVER  EaSEMENT  IN  FOREST  HILL  DISTRICT. 

Gentlemen: 

I  have  your  request  for  opinion  as   follows: 

REQUEST 

t  its  meeting  on  December  20,  195U»  the  Board  of  Super- 
visors had  for  consideration  a  measure  appro oriating 

7500,  Department  of  Public  Vorks,  from  the  19^4  Sever 
Bond  Fund,  for  relocation  of  the  sewer  running  southerly 
from  San  Marcos  Avenue  along  the  easterly  side  of  Lot  32, 
Block  28fl2,  in  the  Forest  Hill  District.   This  measure 
had,  on  ^cember  13i  1951+*  been  postponed  for  considera- 
tion on  December  20,  and  the  Chief  Administrative  Officer 
was  requested,  in  the  interim,  to  supply  further  informa- 
tion in  connection  therewith.   Such  information  is  supplied 
in  a  letter  signed  by  lir.  Sherman  Duckel,  dated  December  20,1951+ 
and  addresaod  to  the  Clerk,  copy  of  which  is  attached  hereto. 

"At  its  meeting  on  December  20,  the  Board  of  Supervisors 
directed  that  this  matter  be  referred  to  the  City  Attorney 
with  request  for  opinion  as  to  the  propriety  and  legality 
of  the  appropriation  in  light  of  the  explanation  concern- 
ing the  proposal  as  set  forth  in  Mr.  Duckel' s  letter  of 
December  20,  heretofore  referred  to." 

Mr.  Duckel1 s  letter  reads: 

"At  the  meeting  of  the  Board  of  Supervisors  on  September  13> 
195U»  Item  36  was  deferred  for  the  reason  that  Supervisor 
Ferdon  desired  further  Information.  The  item  in  auestion  is 
a  proposed  appropriation  of  ^7500  to  be  used  for  building  a 
new  sewer  running  southerly  from  San  Marcos  'venue  to 
replace  an  existing  sever  which  passes  under  a  residence  at 
201  San  Marcos  avenue,   The  circumstances  surrounding  this 
proposal  are  briefly  described  below. 

"The  property  at  201  San  Ilarcos  avenue  is  Lot  32  in  Block 
2382  which  is  in  the  Forest  Hill  tract.   The  subdivision 
map  for  this  tract  was  filed  on  May  8,  1913  In  Map  Book  "G" 
at  pages  100-101.   The  map  shows  a  10-foot  easement  marked 
"Path"  running  alongside  Lot  32  and  extending  from  San  Marcos 
Avenue  downhill  to  Castenada  Avenue, 


Opinion  No.  927 
February  10,  1955 
Page  2. 

"In  June  1913  the  Spring  Construction  Company  built  the 
severs  in  the  tract  unr'er  City  insoection.   The  inspec- 
tion rerort  covering  Block  2fio2  shows  that  a  sewer  was 
constructed  from  a  catchbasin  in  San  Marcos  Avenue  to  a 
main  sever  running  through  the  block  mid-way  between  San 
Marcos  Avenue  and  Castenada  nvenue.   The  report  does  not 
give  the  location  of  the  sewer  accurately  with  reference 
to  the  easement  or  to  the  various  lot  lines. 

"On  January  19,  1923  the  Forest  Hill  Association  granted 
to  the  City  all  of  the  severs  theretofore  constructed  in 
the  streets  and  easements  shown  on  the  filed  maps  together 
with  the  richt  to  maintain  them  in  the  future.   This  grant 
was  acceDted  by  the  Board  of  Supervisors  on  February  13, 
1923,  Resolution  No.  20,780  (New  Series).  The  City  Attor- 
ney, in  his  Opinion  No.  I4.96  dated  January  22,  1952,  which 
has  to  do  with  another  sewer  in  the  same  tract,  has  found 
that  the  City  now  owns  the  easements  together  with  the 
severs  heretofore  constructed  in  them. 

"About  a  year  ago  the  sever  here  in  question,  which  car- 
ries only  street  run-off  from  San  Marcos  Avenue,  was 
reported  to  be  out  of  order,  and  in  attempting  to  correct 
the  trouble  the  exact  position  of  the  sewer  was  discovered 
for  the  first  time.   It  was  found  to  be  located  in  Lot  32 
a  few  feet  away  from  the  10-foot  wide  easement.   The  prop- 
erty owner,  Mrs.  Agnes  M.  Adams,  objected  to  the  work  which 
was  necessarily  done  in  her  property  and  to  the  minor  damage 
which  was  caused  to  her  premises  and  also  protested  strongly 
against  the  presence  of  the  sewer  under  her  house  and  yard. 
Any  future  repair  work  on  this  sever  would  again  require 
entry  onto  Drivate  oroperty  and  the  disturbance  of  private 
improvements  thereon.   In  case  of  any  failure  of  the  sewer 
under  the  existing  dwelling  the  problem  of  gaining  access 
to  the  sewer  for  the  purpose  of  doing  the  necessary  repairs 
might  become  very  difficult  both  legally  and  practically. 

"It  appears  that  there  is  some  question  as  to  whether  the 
City  owns  the  existing  sever  since  it  was  not  built  in  the 
easement,  and  a  very  definite  question  as  to  whether  the 
City  has  any  right  of  access  to  the  property  where  it  is 
located  or  any  right  to  dig  up  the  sewer  for  the  purpose 
of  making  repairs. 

"Under  these  circumstances  I  am  convinced  that  the  only 
safe  procedure  is  to  build  a  new  sewer  in  the  easement  and 
to  abandon  the  old  sewer.  When  this  has  been  accomplished 
the  City  will  be  in  a  position  to  operate  and  maintain  the 
sewer  without  any  question  as  to  ownership  or  right  of 
access." 
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The  I9I4JU.  Sewer  Bond  Fund  was  created  "for  the  acquisition, 
construction  and  comoletion  of  the  following  municipal  improvement, 
to-wit:   Construction  of  new  severs,  replacement  of  sewers  insuffi- 
cient in  size,  replacement  of  worn-out  sewers,  sewage  treatment 
works  and  sewage  Dumping  stations,  within  the  City  and  County  of  San 
Francisco,  together  with  all  aoDurtenances  and  lands  that  nay  be 
necessary  for  the  purooses  stated."   (Ordinance  No.  2871  /Series  of 
1939/,  calling  sDecial  election  to  authorize  issuance  and  sale  of 
bonds. ) 

Construction  of  the  new  sewer  falls  within  this  purpose  and 
the  appropriation  is  therefore  proper  and  legal  unless  a  gift  in 
favor  of  Ar.    and  Mrs.  rtdams  is  involved.   In  my  opinion  no  gift  is 
involv°d,  first,  because  the  City  c'oes  not  have  title  to  the  sewer 
beneath  their  home;  second,  because  even  if  it  has,  the  circumstances, 
viewed  solely  froi  the  City's  point  of  view,  require  its  abandonment 
and  the  construction  of  the  new  sewer. 


Mrs.  .idams  and  her  husband,  Claude  G.  ndams,  acquired 
Lot  32  from  Day  Morrill  Connany  by  deed  dated  March  13,  1931* 
recorded  Hay  21,  1931.   (2203  O.P.  373)   A  purchaser  of  real  property, 
unless  he  knows  the  contrary,  may  assume  that  no  easements  exist 
therein  which  are  not  of  record  except  those  which  are  open  and  vis- 
ible.  (28  C.J.S.  711+,  note  ij.3)   No  easement  of  record  showed  the 
existence  of  the  sewer,  it  was  not  open  and  visible,  and  from  the 
facts  given  it  may  be  assumed  that  Mr*  and  .irs.   dams  had  no  more 
knowledge  thereof  than  did  the  City.   Since  the  sever  lies  outside 
the  10  foot  v-ay  or  easement  in  which  the  City  does  have  the  right  to 
maintain  a  sever  (652  O.P.  220),  it  is  not  included  therein. 

Assuming  Mr.  and  Mrs.  Adams  bought  Lot  32  as  bona  fide 
purchasers  and  recorded  their  deed  without  knowledge  of  the  unre- 
corded sewer  thereunder,  that  purchase  and  recordation  cut  off  any 
rights  of  the  City  to  the  sewer  or  its  use.   (Civ.  Code  sec.  I21I4J 
Now  that  the  Adams  are  aware  that  the  City  is  using  the  sewer  under 
claim  of  right,  an  easement  by  prescription  in  favor  of  the  public 
and  the  City  (28  C.J.S.  6I4.3)  is  beginning  to  accrue,  but  it  will  not 
ripen  into  a  prescriptive  title  for  5  years  from  the  date  of  discov- 
ery of  the  sewer.   (C.C.P.  §321;  28  C.J.S.  61*1,  659;  Nelson  v.  Robin- 
son, 1+7  C.A.  2d  520,  526).   Meanwhile  the  city  is  maintaining  a 
sewer  it  does  not  own  on  land  in  which  it  has  no  rights. 

Obviously  no  gift  is  involved  in  the  City's  "abandonment"  of  such  a 
sever  and  its  construction  of  a  new  one  on  the  10  foot  way  in  which 
it  does  have  the  rircht  to  construct  and  maintain  a  sewer.  (652  O.R. 
220) 
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assuming  the  City  has  clear  title  to  the  existing  se^er, 
still  it  is  undesirable  from  the  City's  ooint  of  view  to  maintain 
a  storm  sever  under  a  orivate  residence.   Detection  of  sever  defects 
is  very  difficult.   A  sever  may  break  before  the  City  becomes  aware 
of  any  defect  therein.   If  a  break  occurs  during  heavy  storms,  the 
unleashed  vaters  may  destroy  the  house  above.   The  City  in  ensuing 
litigation  will  be  met  with  the  contention  that  it  had  constructive 
notice  of  the  defect  (Maddern  v.  San  Francisco,  7U  C.A.  2d  1\\2 ) ,  or 
that  it  did  not  exercise  reasonable  care  to  inspect  and  maintain 
the  sever,  or  that,  after  acquiring  actual  notice,  it  failed  to 
act  reasonably  to  Drevent  the  damage.   (V'alter  H.  /dams  v.  San 
Francisco,   Superior  Court  action  No.  UH5hfe>) 

For  the  City's  own  protection  it  is  therefore  clear  that 
the  sewer  should  be  re-located, 

CONCLUSION 

It  is  my  opinion  that  no  gift  is  involved  in  construction 
of  the  new  sever  and  that  the  appropriation  of  moneys  from  the  19kh 
Sewer  3ond  Fund  therefor  is  proper  and  legal.   You  are  advised  accord- 
ingly. 

Respectfully  submitted, 


DION  P.  HCLM 
GEB/TJB  City  Attorney 


TO:   Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Attention:  Mr.  John  R.  McGrath 
Clerk  of  the  Board 
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SUBJECT:   CHARTER  SECTICi;  151.3;  PARTICIPATION  BY 
ONI  Oil  r:  ViAIVER  3Y  EMPL0YE3S  OF  CERTAIN 

-ELENTS  OF  PREMIUM  PAY  ESTABLISHED  BY 
COLLECTIVE  BARGAINING  AGREEMENT. 

Dear  Sir: 

You  have  recently  asked  my  advice  concerning  the  request  of 
the  Construction  and  General  Laborers'  Union  Local  261  that  such 
group  be  granted  a  hearing  before  the  Civil  Service  Commission  for 
the  purpose  of  ascertaining  whether j  because  of  "the  existence  of 
traffic  conditions  which  require  an  earlier  starting  hour,"  the  union 
will  waive,  with  regard  to  (laborer)  employees  in  the  Bureaus  of 
Street  Cleaning  and  Street  Repair,  that  provision  of  the  Laborers' 
I.aster  Agreement  whloh  provides  that  the  premium  rate  of  tir.ie  and  one- 
half  shall  be  paid  for  work  performed  prior  to  3  o'clock  a.m. 

The  letter  of  the  union  to  you  reflects  its  position  that 
"employees  of  the  City  and  County  of  San  Francisco  are  not  the  proper 
parties  to  waive"  the  benefit  of  the  mentioned  salary  provisions;  and 
said  letter  contains  the  following: 

"...  Section  21,  Paragraph  7  of  the  collective  bargain- 
ing a^ree.aent  known  as  the  Laborers'  i.aster  Agreement  on 
file  in  your  office  sets  forth  a  means  by  which  overtime 
rates  can  be  waived  in  the  existence  of  traffic  conditions 
which  require  an  earlier  starting  hour.   This  is  a  matter 
between  the  Union  and  the  City  and  County  of  San  Francisco." 

Said  Section  21,  Paragraph  7»  provides  as  follows: 

"'.'here  in  any  locality  existing  traffic  conditions,  job 
conditions,  or  weather  conditions  render  it  desirable  to 
start  the  day  shift  at  an  earlier  hour  (than  6:  a.m.), 
such  starting  time  may,  with  the  mutual  consent  of  the 
individual  employer  and  Local  Union  in  the  area  where  the 
job  is  located,  be  made  earlier.   In  such  event,  the 
starting  time  agreed  to  must  continue  for  the  duration  of 
the  job  or  until  changed  by  mutual  consent."   (parenthet- 
ical matter  added) 

Uhile  your  request  for  advice  contains  a  number  of  questions 
submitted  upon  varying  hypotheses,  it  is  iny  view  that  all  such  queries 
lead  to  a  single  basic  issue  which,  when  resolved  as  hereinafter  set 
forth,  renders  unnecessary  any  further  treatment  of  the  individual 
questions  presented. 
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Initially,  it  is  clear  that  the  city,  not  being  a  party  to 
the  concerned  collective  bargaining  a:reement,  is  not  bound  by  the 
provisions  thereof.  Such  observation  is,  of  course,  subject  to  the 
qualification  that  because  of  the  .-.andate  contained  in  Charter  Sec- 
tion 151.3*  the  city  is  required  to  fix  for  and  pay  to  its  laborer 

loyees  (in  Street  Cleaning (  Street  Repair  and  other  departments) 
the  identical  ''rate  of  pay'1  generally  prevailing  in  San  Francisco  for 
similar  wor':  performed  in  private  Indue tr;  . 

Divorced  from  all  subtleties  of  ap:roacn,  it  is  clear  that 
the  position  of  the  union,  as  set  forth  (second  paragraph  of  this 
opinion),  is  tantamount  to  a  demand  that  the  city  recognize  the  union 
as  an  organizational  representative  of  the  concerned  city  employees 
with  the  legal  right  and  power  to  engage  in  a  form  of  collective 
bargaining  with  the  city. 

In  iidams  v.  ..olff ,  31+  Cal.  ,.pp.  2d  {&$$    the  Court  clearly 
die     ed  che  scope  of  Section  151. 3  with  its  followinp  observations 
(?.  kkl): 

"...  thifl  argument  assumes,  contrary  to  the  fact,  that 
section  151*3  is  a  charter  section  providing  for  collec- 
tive bargaining  by  city  employees.   It  is  not.   The  city 
employees  do  not  bargain  with  the  city  to  fix  wages  or 
other  conditions  of  employment.   Section  151 » 3  does  not 
purport  to  give  the  pub lie  employees  the  right  to  bargain 
collectively,  or  otherwise  .  .  .  the  'collective  bargain - 
ing1  asjoectT'doee  "nbT  ~ap_ply_t q  _the  public  employee's  .""" 
Temphasis  added) 

It  is  my  view  that  the  just-quoted  language  limits  the 
i.  pact  upon  the  city  of  Section  151. 3  to  the  single  requirement  that 
it  must  recognize  and  adhere  to  the  collective  bargaining  agreement 
regarding  its  "rate  of  pay"  provisions,  but  that  in  all  other 
respects  concerning  the  employment  relationships  between  the  city  and 
its  groups  and  crafts  employees,  the  terms  of  a  craft  contrect  are 
inapplicable.   In  other  ^ords,  oection  151*3  neither  compels  nor 
allows  the  city  to  afford  to  a  union  any  privilege  of  insisting, 
under  such  union's  claimed  persuasion  of  a  craft  contract  provision, 
that  the  city  is  bounc"  by  any  phase  of  that  contract.   Indeed,  a 
union,  standing  alone  and  without  joinder  ox    effected  city  employees, 
would  not  even  have  the  right  to  demand  by  legal  action  that  the  city 
pay  craft  employees  the  rate  of  pay  provided  for  by  a  "prevailing 
wage"  charter  section  --  i.e.,  one  of  the  same  import  as  Section  151. 3« 
(Parser  v.  3owron,  1+0  Cal.  2d  31+1+) 

Language  used  by  the  Supreme  Court  in  Parker  v.  Sowron, 
supra,  is  illuminating  on  our  present  issue.   In  ruling  that  a  labor 
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union  had  no  right  to  the  enforcement,  in  favor  of  certain  craft 
employees  of  the  City  of  Los  ^ngeles,  of  a  ''prevailing  wage'1  section 
of  the  Los  .alleles  charter,  the  Court  said  the  following  (p.  355): 

"..'ere,  however,  there  is  no  statutory  duty  of  supervision 
or  representation  placed  upon  the  unions.   They  are  not 
public  boards  but  private  organizations  created  to  foster 
the  diverse  personal  interests  of  their  members.  As  pur- 
ported representatives  of  city  employees  in  negotiations 
with  the  city,"  "they  have  no  "legal  "stand'inV.  The  "city  has 
no  duty  to  bargain  collectively  or  contract  with  the 
unions.   (Gutter  v.  City  of  Santa  l.onica,  7h   Cal.  ;\po. 
(2)  292  .  .  .  )   In  fact,  it  nay  not  do  so  to  the  extent 
that_  the  conditions  of  employment  usually  arranged  by 
contract  are  covered"  by  the  provisions"  of  the  city 
charter.""   ("emphasis  added ) 

The  principle  enunciated  in  the  underscored  portion  of  the 
foregoing  quotation  is  also  clearly  expressed  in  City  of  Los  Angeles 
v.  ^os  Angeles,  etc.  Council,  9U  Cal.  ^pp.  2d  33,  hugford  v.  "i  ay  or , 
etc.  of  Baltimore,  7+t|T  A •  2d  Jb.S    Maryland)  and  Ha^er man  v.  City  of 
Dayton,  71  h.L.  2d  2i|6  (Ohio). 

The  rule  of  lav;  under  discussion  is  set  forth  as  follows 
in  the  Los  Angeles  Council  case,  supra,  at  page  kl- 

"...  to  the  e;:tent  that  the  city  authorities  are 
vested  by  the  charter  with  continuing  discretionary 
powers  such  as  the  power  to  establish,  classify  (or 
exempt  from  the  requirements  of  the  classified  service), 
and  fix  salaries  for  the  various  j?o s i tion s_  _in_the_  city 
employ,  and  direct  _the  cond~uc~t"~of  the  work,  su  oh  d  is  ere  - 
tion  may  not  be  lav; fully  abdicate_d__or  delegated  .nr~ 
(emphasis  added"T 

In  Nutter  v.  City  of  Santa  konlca,  74  Cal.  App.  2d  292,  the 
Court  proclaimed  the  policy  "of  this  state,  in  the  field  of  public 
e. .ploy.  ,ent,  to  be  one  of  "government  by  law  and  not  by  contract"  with 
labor  organizations.  The  same  general  principle  is  set  forth  in 
Perez  v.  Board  of  Police  Commissioners,  73  Cal.  App.  2d  638. 

It  is  evident  that  the  foregoing  state  policy  is  perpetua- 
ted in  the  charter  of  our  own  City  and  County.   In  Sections  ll|0  and 
following,  an  elaborate  employment  and  personnel  system  is  set  up, 
and  included  within  such  provisions  is  a  fcrant  of  poi-;er  to  the  Board 
of  Supervisors  to  fix  rates  of  pay  for  city  employees,  other  than 
members  of  the  police  and  fire  departments.   (See  Sections  151  and 
151.3)  Regarding  the  latter  two  departments,  Charter  Sections  35»5»1 
and  3o.2  give  to  the  Board  of  Supervisors  wage  fixing  power. 
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In  my  Opinions  numbered  Sk5   (Kay  22,  1952)  and  703  (June 
26,  1953)  I  rendered  my  advice  to  the  effect  that  the  charter-granted 
power  to  fix  wafces  necessarily  carries  with  it  the  pover  to  determine 
wor>  schedules  for  the  V7ag.es  fixed,  except  where  the  charter  already 
provides  for  suoh  natters.   In  the  application  of  such  principle,  the 
Board  of  Supervisors  enacts  yearly  le£islation  t°vernin^  such  wages, 
hours  and  other  vorkinfc  conditions  for  the  employees  involved  in  our 
i.-.stant  problem  --  i.e.,  the  Annual  Salary  Ordinance  and  Salary  Stan- 
dardization Ordinances.   The  charter,  in  the  respect  mentioned,  not 
only  grants  a  power,  but  also  imposes  a  duty,  to  set  up  work 
schedules  to  be  followed  in  earning  the  wa^es  so  fixed. 

Under  the  cases  cited  above,  such  duty  is  a  non-delevable 
one,  and  cannot  be  made  the  subject  of  bargaining  with  a  union. 
Implicit  in  the  union  demand  that  it  be  r  iven  an  opportunity  to 
approve  the  earlier  starting  time  (than  5  a.m.),  with  a  waiver  of 
premium  pay,  is  the  thou£ht  that,  after  the  demanded  hearing,  it 
could  also  refuse  to  give  its  approval  in  such  regard.   The  rule  of 
law  expressed  in  the  Parker  and  Los  /.nveles  Council  cases,  as  quoted 
above,  forbids  the  city  from  surrendering  the  power  and  avoiding  the 
duty  granted  and  imposed  by  the  charter.  Any  such  pact  entered  into 
between  the  city  and  the  union  would  result  in  at  least  a  partial 
abdication  of  such  duty  and  a  violation  of  the  principle  that,  in 
the  field  of  public  employment,  all  phases  of  the  employer-employee 
relationship  must  be  coverned  by  lav;  and  not  by  contract  with  labor 
unions . 

Of  course,  this  is  not  to  say  that  the  city  may  not  accept, 
individually  from  its  employees,  the  waivers  in  cuestion;  but  the 
advice  contained  herein  is  only  meant  to  express  the  view  that  the 
acceptance  of  a  union  waiver,  as  such  and  standing  alone,  would  not 
be,  under  our  charter  and  controlling  case  lav;,  a  permissible  mode 
of  action. 

You  are  advised  accordingly. 

Respectfully  submitted, 


/JJ\ 


DIOii  R.  ROLL 
City  Attorney 


TO:   Ij?.  .illiam  L.  Henderson 

Personnel  Director  and  Secretary 

Civil  Service  Commission 

151  City  Hall 

San  i^ancisco   2,    California 


Opinion    io.   929 
February  11,    1955- 

-       JECT:      THE   PACIFIC  TELEPHONE   hND  T::LEORkPH   COMPANY  iiUST    PAY 
INSURANCE   PRR1  HUM  AS  ADDITIONAL   INSURED. 

Dear   Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"In  accordance  with  its  franchise  (Sec.  3  Ordinance  No. 
3018  (New  Series)  approved  December  1,  19UD  the  Pacific 
Telephone  and  Telegraph  Comoany  furnishes  to  the  City  for 
its  use  without  charge  two  ducts  in  each  street  where  the 
Comoany  constructs  underground  conduits. 

"Frcm  time  to  time  this  Department,  through  its  contractors, 
installs  traffic  signal  cables  in  ducts  so  furnished, 
access  being  had  t'  rough  the  Company's  manholes. 

"The  Teleohone  Comoany  is  concerned  regarding  its  liability 
for  claims  that  might  arise  from  exolosions  or  other  acci- 
dents caused  by  the  City's  use  ^>f  the  Company's  ducts  and 
manholes. 

"Conseq  ently,  the  Comoany  has  suggested  that,  if  it  be  proper, 
the  City's  contractors  be  required  to  carry  public  liability 
and  property  -arnage  insurance  that  would  directly  protect  the 
Comoany. 

"..11  our  contracts  now  require  the  contractor  to  carry  public 
liability  and  Property  damage  insurance  for  his  own  protec- 
tion and  also  for  the  direct  protection  of  the  City  and 
County.   This  requirement  is  set  forth  in  detail  on  the 
attached  sheet  entitled  *Sec.  9   Public  Liability  and  Prop- 
erty Damage  Insurance'  which  is  a  part  of  our  contract 
specifications, 

"The  Company's  ournose  would  presumably  be  effected  by  the 
insertion  of  the  words  'and  the  Pacific  Telephone  and 
Telegraoh  Company'  in  the  first  paragraph  of  Section  9 
immediately  after  the  words  'the  City  and  County  of  San 
Francisco'.   However,  we  understand  this  added  protection 
would  increase  the  insurance  premium,  which  Is  borne  in- 
directly by  the  City,  by  oerhaps  as  much  as  ten  percent. 

ill  you  please  advise  me  as  to  the  legality  of  the  above 
contemplated  modification  of  our  specifications  in  contracts 
involving  use  of  the  Telephone  Company's  ducts  and  manholes. 

"If  you  find  it  legal,  will  you  please  suggest  the  wording  to 
be  employed." 
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Pursuant  to  the  franchise  which  you  cite  in  your  request  it  aopears 
that  the  Teleohone  Comoany  is  obligated  to  furnish  the  City  the  ducts 
in  question  without  charge. 

Bill  Ho.  3305.  Ordinance  No.  3018  M.S.,  Sec.  k>    reads  In  part  as 
follows: 

"Also,  without  cost  or  expense  to  the  City  and  County 
of  San  Francisco,  The  Pacific  Telephone  and  Telegraph 
Comoany  shall  furnish,  through  each  street  in  which  it 
constructs  or  maintains  underground  conduits,  two  contin- 
uous ducts  in  which  the  said  City  and  County  of  San 
Francisco  may  install  and  maintain  wires  and  cables  for 
low  voltage  electric  circuits." 

Any  agreement  entered  into  by  the  City  where  the  City  expends  funds, 
either  directly  or  indirectly,  must  have  consideration  to  support  it. 
Otherwise,  it  is  a  mere  gratuity. 

Your  request  stated  that  the  added  insured  would  increase  the  premi- 
ums on  insurance  and  that  the  cost  would  be  borne  Indirectly  by  the 
City.   On  the  other  hand  the  Telephone  Company  does  not  appear  to  be 
doing  any  more  than  it  is  already  legally  obligated  to  do  under  its 
franchise. 

It  is  my  opinion  that  the  City  would  receive  no  consideration  for  its 
agreement  to  name  the  Teleohone  Company  as  an  additional  insured  and 
refore  such  an  agreement  on  the  part  of  the  City  would  be  illegal. 

Provided,  that  the  Pacific  Telephone  &  Telegraoh  Comnany  is  willing 
to  nay  the  co3t  of  the  premium  by  adding  its  name  as  an  additional 
insured  under  policies  obtained  by  contractors  who  install  traffic 
signal  cables,  and  it  is  determined  that  it  is  possible  to  allocate 
this  cost  in  a  manner  which  is  satisfactory  to  you,  the  Telephone 
Co:.oany  can  be  added  as  an  additional  Insured  under  the  policies. 

Respectfully  submitted, 


DION  R.  HOLM 
ThT/T:;0'C  City  Attorney 

To:  Mr.  Sherman  P.  Duckel,  Director 
Deoartment  of  Public  Works 
260  City  Hall 
San  Francisco  2 

Through:  Mr.  T.  A.  Brooks, 

Chief  Administrative  Officer 
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SUEJECT:  ORDINANCE  GRANTING  SERVICE  CLUB  PERMIT  TO  USE  PORTION 
OP  LAKE  MERCED  BOULEVARD  ONE  DAY  ANNUALLY  FOR  CONDUCT 
OF  COASTER  DERBY,  LEGALITY  OF. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion,  as  follows: 

REQUEST 

"At  Its  meeting  on  Monday  April  12th,  the  Board  of 
Supervisors  adopted  a  resolution  granting  permission  to 
the  Optimist  Club  of  San  Francisco  to  use  a  portion  of 
East  Lake  Merced  Boulevard  to  permit  conduct  of  their 
annual  Coaster  Derby  on  May  23rd. 

"In  view  of  the  fact  that  this  race  is  to  be  an 
annual  affair,  I  would  appreciate  it  if  you  would  in- 
form me  whether  or  not  the  Board  of  Supervisors  could 
enact  legislation  that  would  grant  the  Optimist  Club 
of  San  Francisco  the  use  of  that  portion  of  Lake  Merced 
Boulevard,  extending  south  from  the  junction  of  Winston 
Drive  to  the  County  Line,  one  day  each  year  for  the 
purpose  cf  holding  this  race.   It  is  my  thought  that 
if  such  an  ordinance  could  be  enacted  it  would  obviate 
the  necessity  of  adopting  a  resolution  each  year. 

"Your  cooperation  in  this  matter  will  be  deeply 
appreciated  by  the  writer. " 

OPINION 

In  response  to  the  inquiry  which  you  have  submitted,  it  is 
my  opinion  that,  subject  to  the  reservations  hereinafter  expressed, 
the  Boulevard  may  be  properly  closed  for  the  purpose  and  to  the 
extent  indicated.   In  Opinion  No.  7^0,  November  2,  1953*  it  was 
stated:   "A  temporary  closing  of  streets  and  highways  where  a  public 
benefit  appears  is  a  lawful  exercise  of  the  police  power  by  a  munici- 
pality. "  In  this  matter  the  promotion  of  healthful  outdoor  recreation, 
manual  arts  and  competitive  good  sportsmanship  among  the  youth  of  the 
City  is  such  a  public  benefit. 

In  regard  to  the  accomplishment  of  the  desired  result  by 
the  type  of  legislation  which  you  propose,  you  are  advised  that  its 
enactment  will  be  proper  only  in  the  event  that  the  holding  of  the 
annual  event  will  not  at  any  time  unreasonably  interfere  with  public 
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rights  ^r  rights  of  abutting  property  owners  In  the  use  of  the 
street.   In  Opinion  No.  3997-A  of  this  office,  August  13,  19^7, 
upholding  the  placing  of  a  chain  across  a  portion  of  Macrondray 
Street,  It  was  stated  "that  such  regulations  cannot  Impair  or  Inter- 
fere with  the  general  rights  of  the  public  In  the  use  of  the  street 
and  the  particular  rights  or  easements  especially  enjoyed  by  abut- 
ting property  on  the  street  unless  It  be  through  the  reasonable 
exercise  of  the  police  power." 

I  have  been  informed  that  properties  of  the  State  of 
California  and  private  owners  abut  on  East  Lake  Merced  Boulevard. 
It  must  be  determined  that  no  unreasonable  interference  with  access 
to  such  properties  exists  or  will  exist  in  the  future  .   As  was 
stated  in  the  cited  opinion,  "if  it  can  be  demonstrated  as  a  matter 
of  fact  now,  or  in  the  future,  that  the  chain  interferes  with  or 
Impairs  any  legal  rights  of  the  public  or  the  property  owners  on 
the  street,  tne  matter  should  be  reconsidered  by  the  Board  with  a 
view  towards  a  revocation  of  the  license." 

In  view  of  the  possibility  that  reconsideration  of  the 
legislation  might  be  necessitated  in  the  future,  the  suggested  action 
Is  more  appropriately  taken  by  resolution.   It  was  stated  in  the 
opinion  last  cited: 

"This  was  not  a  legislative  act  required  by  the 
charter  to  be  in  the  form  of  an  ordinance  and  the 
matter  could  be  properly  handled  by  resolution.   It 
is  special  and  temporary  in  its  nature  and  does  not 
prescribe  a  permanent  rule  of  conduct  or  government. 
In  its  form  the  license  is  a  mere  privilege,  revocable 
at  the  will  of  the  Board  ..." 

You  are  advised  as  herein  stated. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

To:   Supervisor  John  J.  Perdon 
235  City  Hall 

RMD/TJB 


OPINION  NO.  931 
February  28,  195$ 

SUBJECT:   EXISTING  QUARRIES  RE  UIRI  C.  IT  UNDER  SLCTION 

321+  OF  BUILDING  CODE. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follovjs: 

R  E  .,  U  i,   S  T 

"A  number  of  quarries  rere  in  ooeration  in  San 
Francisco  Tior  to  the  amendment  of  the  City  Planning 
Code  by  adding  Sections  150  to  l$it    inclusive,  relating 
to  quarrying,  and  the  amendment  of  the  San  Francisco 
Building  rode  by  adding  Sections  321;  and  1+112,  and 
amending  Section  308  relating  to  quarrying  and  the 
grading  and  excavation  and  filling  of  land  in  San 
Francisco. 

"Section  157  of  the  City  Pfenning  Code  apparently 
exempts  quarries  from  the  provisions  of  Sections  150  to  158 
of  the  code,  and  also  in  part  from  Section  32!+  of  the 
San  Trancisco  Euildin^  Code  for  a  oerioc  of  two  years 
from  the  date  of  enactrent  of  the  ordinance. 

"Section  321+  (b)  of  the  San  Francisco  Tuilding  Code 
reads  as  follows : 

'(b)  Permits.   It  shall  be  unlawful  for  any  person  to 
proceed  vith  the  ooeration  of  a  quarry  on  any  oublic  or 
private  oroperty  ''ithin  the  limits  of  the  City  and  County 
of  San  Francisco  without  first  having  obtained  a  permit 
fro.i  the  Central  Permit  Eureau,  aooroved  by  the  Superin- 
tendent, authorizing  the  operation  of  a  'uarry. 

'In  those  cases  whe;  e  a  conditional  use  authorization 
is  required  a  Permit  for  the  ooeration  of  a  quarry  will  be 
issued  after  an  aoolication>  for  a  conditional  use  author- 
ization for  such  ooeration,  has  been  aporoved  by  the  City 
Planning  Commission,  as  provided  in  Section  l5l»  °art  II, 
Chaoter  II,  Article  5  of  the  City  Planning  Code.1 

"Your  opinion  is  requested  on  the  following: 

"Under  the  provisions  of  Section  321+  of  the  San 
Francisco  Euilcing  Cc'e  is  a  quarrying  permit  required 
for  the  exoavating  operations  of  an  existing  quarry, 
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although  such  operations  are  exempt  from  the  conditional 
use  authorization  required  by  the  City  Planning  Code 
for  new  quarries?" 

OPINION 

The  legislation  referred  to  in  your  letter  imposes  two 
distinct  requirements  on  quarrying  operators,  the  securing  of  a 
permit  from  the  Central  Permit  Fureau  under  the  provisions  of 
Section  32I4.  of  the  Euilding  Code  and  a  conditional  use  authorization 
from  the  Planning  Commission  under  the  provisions  of  Sections 
150  to  108  of  the  Planning  Code.   However,  by  specific  language 
contained  in  Section  157  of  the  Planning  Code  existing  quarries 
are  exempted  from  the  requirement  of  a  conditional  use  authorization 
for  a  period  of  two  years  from  the  date  of  enactment  of  the  legis- 
lation. 

A  similar  exemption  from  the  requirement  of  a  permit  from 
the  Central  Permit  Eureau  for  existing  quarries  is  not  provided  in 
Section  321+  of  the  Euilcing  Code  and  it  is  manifest  from  the 
language  employe^  that  such  a  permit  is  required.   Section  32I4. 
provides:   "It  shall  be  unlawful  to  proceed  with  the  operation  of 
a  quarry  vl  thout  first  having  obtained  a  oermit  from  the  Central 
Permit  Eureau  ..." 

This  language  is  sufficient  in  and  of  itself  to  embrace 
existing  quarries  and  the  intent  that  it  so  apply  is  further  indicated 
by  the  language  of  the  immediately  succeeding  paragraph  which  reads: 

"In  those  cases  where  a  conditional  use  authorization 
is  required  a  permit  for  the  operation  of  a  quarry  will 
be  issued  after  an  application  for  a  conditional  use 
authorization  for  such  operation,  has  been  approved  by 
the  City  Planning  Commission,  as  orovided  in  Section  l5l» 
Part  II,  Chapter  II,  Article  5  of  the  City  Planning  Code." 

You  will  recall  that  in  the  legislation  as  it  was  originally 
submitted  to  the  Toard  of  Supervisors  the  paragraph  read: 

"A  permit  for  the  operation  of  a  quarry  v;ill  be 
issued  only  after  an  application  for  a  conditional 
use  authorization  for  such  operation  has  been 
apDroved  by  the  City  Planning  Commission,  as 
provided  by  Section  150,  Part  II,  Chapter  II, 
article  5  of  the  City  Planning  Code." 
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'  ith  specific  recognition  of  the  fact  that  the  hermit 
requirements  of  Section  321+  ''ere  to  apply  to  existing  as  well  as 
prospective  quarry  operations  the  opoonents  of  the  legislation 
pointed  out  that  there  was  a  conflict  between  this  language  and  the 
exemption  provisions  of  Section  157  of  the  Planning  Code.   The 
qualifying  language  "In  those  cases  where  a  conditional  use  author- 
ization is  required"  was  then  inserted  by  the  Board  of  Supervisors 
to  make  it  clear  that  existing  quarries  would  not  have  to  secure 
for  the  prescribed  period  a  conditional  use  authorization  as  a 
condition  to  the  issuance  of  an  operating  permit  from  the  Central 
Permit  Zureau,   Conversely,  the  effect  of  such  insertion  was  also 
to  make  it  clear  that  existing  quarries  do  have  to  secure  such  an 
operating  permit. 

You  are  therefore  advised  that  a  quarrying  permit  is 
required  for  the  operations  of  an  existing  quarry. 

Respectfully  submitted, 


^ICN  R.  HCI 
City  Attorney 


TO:   Sherman  P.  Duckel,  director 
Department  of  Public  Works 


TJB/feJW 


OPINION  NO.  932 
February  28,  1955 

SUBJECT:   LEGALITY  C^  PROPOSED  APPROPRIATION  POR  EMINENT 

*CQ,uisrrion  op  fun^s  fp.evi.usly  appropriate 

FOR   PUPCFASl.   CF  EUTANO  PCREST   PDRSUAOT  TO  DECLARATION 
OF  FOLIC Y. 

Gentlemen: 

We  have   your  request   for  an   opinion  as   follovis: 

REQUEST 

"Attached  hereto  please  fine!  cor>y  of  a  communication 
from  Kr.  E.  R.  Stallings,  County  i  anager  of  County  of 
San  iiateo,  dated  January  6,  1955*  on  the  subject  of 
Eutano  Forest  acquisition,  together  with  copy  of  a 
resolution  adooted  by  the  San  i.eteo  Eoard  of  Supervisors 
on  the  same  subject.   There  is  also  attached  copy  of 
the  declaration  of  Policy  submitted  to  and  approved  by 
the  electorate  of  the  City  and  County  of  San  Francisco 
concerning  an  appropriation  of  $100,000  as  a  contribution 
toward  purchase  of  Eutano  Forest  in  San  i.ateo  County 
for  park  purposes. 

"You  will  note  from  the  attached  correspondence  from 
San  i.ateo  County  that  it  is  requested  that,  on  a  pro  rata 
basis,  San  Francisco  make  available  one-half  of  its  con- 
tribution toward  the  Durchase  of  Eutano  Forest  to  pay 
costs  of  acquisition  or  attempted  acquisition  of  said 
property,  including  attorney's  fees  and  other  costs  and 
expenses  to  be  incurred  in  the  acquisition  of  this 
property  by  purchase  or  by  eminent  domain  oroceedings. 

"I  have  been  directed  by  the  Finance  Committee  to 
refer  this  matter  to  you  and  to  request  your  opinion  as 
to  whether,  in  light  of  the  declaration  of  policy  pursuant 
to  which  100,000  was  appropriated  as  contribution  to  the 
purchase  of  Eutano  Forest,  the  City  and  County  of  San 
Francisco  can  legally  and  properly  corooly  with  the  request 
of  San  i.ateo  County  that  such  appropriation  te  made 
available  on  a  oro  rata  basis  to  provide  funds  necessary 
for  acquisition  of  the  oroperty  involved  through  eminent 
domain  procedure," 
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0  F  I  N  I  C 


The  question  whether  in  the  light  of  the  Declaration  of 
Policy  voted  upon  by  the  electorate  of  San  Francisco,  pursuant  to 
which  100,000  was  appropriated  as  San  Francisco's  contribution 
to  the  purchase  of  Eutano  Forest,  the  City  and  County  of  San 
Francisco  can  legally  and  properly  make  available  one  half  of  its 
contribution  toward  the  purchase  of  Eutano  Forest  to  pay  costs  of 
acquisition  or  attempted  acquisition  of  said  property,  including 
attorneys'  fees  and  other  costs  and  expenses  to  be  incurred  in  the 
acquisition  of  this  property  by  purchase  or  by  eminent  domain  pro- 
ceedings, must  be  answered  in  the  negative. 

The  Declaration  of  Folicy  submitted  to  the  voters  and 
approved  by  them  is  as  follows: 

"Shall  there  be  included  in  the  Annual  Appropriation 
Ordinance  for  1953-195U  the  sum  of  .100,000  as  a' contri- 
bution to  purchase  Eutano  Forest  in  San  Mateo  County  for 
park  purposes?" 

At  the  time  the  declaration  of  Policy  (Proposition  C, 
November  Ij.,  1952  election)  was  submitted  to  the  voters,  the 
accompanying  argument  authorized  by  the  Foard  of  Supervisors 
stated  that  the  purchase  nrice  of  Eutano  Forest  was   850,000 
of  which  '-750,000  had  been  pledged  or  raised.   It  further  stated 
that  „ 100, 000  was  to  be  raised  to  complete  the  purchase  price  and 
based  upon  that  argument  the  voters  of  San  Francisco  approved  such 
an  appropriation  to  be  San  Francisco's  contribution  for  the 
acquisition  of  the  Forest. 

The  purpose  of  the  election  of  November  I4.,  1952  was  to 
get  the  voice  and  consent  of  the  people  on  the  amount  of  San 
Francisco's  expenditure  for  the  purchase  of  Eutano  Forest  as  a 
recreation  area. 

By  the  very  nature  of  the  question  above,   it  is  apparent 
that  the  acquisition  of  the  property  may  well  not  be  accomplished 
for  the  price  and  under  the  conditions  stated  to  the  voters.   Costs 
which  may  be  anticipated  in  the  request  and  not  yet  known  or 
determined  may  far  exceed  the  price  stated  to  the  voters.  All 
conditions  upon  which  the  vote  was  predicated  must  be  met.   So  long 
as  San  Francisco's  contribution  was  conditioned  upon  the  complete 
acquisition  of  the  Property  involved,  any  portion  of  the  appropriation 
cannot  be  given  for  the  purpose  stated  in  the  request  unless  it  can 
be  shown  with  certainty  that  upon  the  payment  of  the  rest  of  the 
amount  allocated  by  the  Eoard  of  Supervisors  pursuant  to  the  author- 
ization of  the  people  that  end  can  be  accomplished. 
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..ttorneys'  fees  and  the  cost  under  eminent  domain  pro- 
ceedings yet  to  be  determined  indicates  that  the  ourchase  price 
will  of  necessity  be  uncertain  and  may  well  exceed  that  price 
submitted  to  the  voters.   Therefore,  to  allocate  one  half  of  the 
amount  of  San  7ran  Cisco's  contribution  at  this  time  for  the  pur- 
poses requested  could  te  contrary  to  the  voice  of  the  people  in 
the  election.   It  must  be  shown  that  when  San  Francisco  pays 
'100,000  all  of  Futano  Forest  can  be  acquired.   Barring  that 
assurance  the  request  should  be  denied. 

Respectfully  submitted, 


DION  R.  HOLM 
City  attorney 


TO:   HOARD  C?  SUPERVISORS 
235  City  Hall 
San  Francisco  2,  California 

Attn.   Mr.  John  R.  KcGr&th, 
Clerk  of  the  Board 


AOS/LSM 


OPINION  No.  933 
March  9,  1955 

SUBJECT:   SALE  PROCEDURE,  LOT  UNDER  JURISDICTION  OF  RECREATION 
AND  FARK  COMMISSION,  ACQUIRED  IN  1903  AS  PART  OP 
ST.  MARY'S  SQUARE  ACQUISITION  PROGRAM,  BUT  NEVER 
USED  OR  IMPROVED  FOR  FARK  PURPOSES. 

Gentlemen: 

You  have  requested  an  opinion  of  this  office,  as  follows: 


REQUEST 

"In  addition  to  the  property  under  the  jurisdic- 
tion of  the  Recreation  and  Park  Commission,  known  as 
St.  Mary's  Square,  bounded  by  California,  line,  Quincy 
and  Anne  Streets,  this  Commission  also  has  jurisdiction 
over  a  small  parcel  of  land  25'  x  57' 6"  located  on 
California  Street  immediately  West  of  Quincy  Street. 
This  small  lot,  known  as  Parcel  14,  Lot  22  in  Assessor's 
Block  258,  was  purchased  in  November,  1903*  as  part  of 
the  acquisition  program  for  St.  Mary's  Square. 

"It  has  never  been  used  for  park  purposes,  nor 
have  funds  ever  been  spent  for  its  improvement.   Offers 
have  recently  been  made  by  parties  Interested  in  acquir- 
ing the  property.   The  Commission  is  considering  the 
possibility  of  disposing  of  this  particular  lot  and  re- 
quests the  advice  of  the  City  Attorney  as  to  the  proce- 
dure which  must  be  followed  in  order  to  legally  dispose 
of  said  parcel." 

OPINION 

On  June  6,  19^9*  In  Opinion  No.  28,  in  response  to  a  request 
of  the  Recreation  and  Park  Commission  for  the  advice  and  opinion 
of  this  office  as  to  the  right  to  dispose  of  Columbia  Square  and 
the  procedure  to  be  followed,  the  matter  of  disposition  of  park 
land  was  discussed  in  some  detail.   Reference  is  here  made  to  page  J 
of  that  opinion  for  discussion  of  the  applicability  of  Section  41.1 
of  the  Charter.   Reference  is  made  to  page  2  of  that  opinion  for 
discussion  of  the  Municipal  Park  Abandonment  Law  of  1939*  Stats. 
1939*  Chapter  1107,  which  law  has  since  been  codified  as  Government 
Code  Sections  38501  to  385IO,  and  will  hereafter  be  referred  to  by 
Government  Code  section. 

In  the  second  paragraph  of  the  part  of  Opinion  No.  28  under 
"Conclusion,"  the  Municipal  Park  Abandonment  Law  of  1939*  later 
codified  as  above  stated,  is  again  discussed  and  it  is  pointed  out 
that  this  law  does  not  apply  to  Columbia  Square  because  of  the 
fact  that  Columbia  Square  has  been  used  as  a  park  and  is  subject  to 
a  different  law.   In  the  present  instance,  however,  because  the 
subject  property  was  never  used  as  a  park,  all  of  the  facts  exist 
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which  make  appropriate  the  application  of  the  Government  Code  sec- 
tions referred  to,  formerly  the  Municipal  Park  Abandonment  Law  of 

39,  to  the  disposition  of  Lot  22  in  Assessor's  Block  258,  the 
property  which  is  the  subject  of  the  present  inquiry. 

This  lot  was  acquired  by  purchase  from  Martin  Coleman  Novem- 
ber 16,  1903  (recorded  November  16,  1903  in  Liber  2026  of  Deeds 
at  page  179;.   Oddly,  the  purchase  was  made  after  condemnation 
proceedings  had  gone  to  judgment.   These  proceedings  were  authorized 
and  instituted  for  the  purpose  of  procuring  this  lot  and  other  pro- 
perty in  the  same  block  for  the  purpose  of  a  public  park  which  was 
to  be  named  St.  Mary's  Square,   The  funds  for  the  purchase  of  this 
and  the  other  property  acquired  for  this  purpose  were  appropriated 
by  the  Board  of  Supervisors  from  money  which  had  been  raised  by 
tax  levy  (see  Vol.  3,  entitled  "Real  Estate  Owned  By  the  City  and 
County  of  San  Francisco,  Parks  and  Flaygrounds,"  dated  1930,  pre- 
pared by  M.  M.  0' Shaughnessy,  City  Engineer,  which  is  an  official 
record  of  the  Department  of  Property  of  the  City  and  County  of 
San  Francisco,  and  see  particularly  Sheets  1  and  2  describing  pro- 
perty owned  by  the  City  and  County  in  Block  258,  entitled  "St. Mary's 
Square").   By  Ordinance  No.  10o3  (New  Series),  the  Board  of  Super- 
visors on  February  7,  1910,  set  aside  and  dedicated  to  park  pur- 
poses all  of  the  land  belonging  to  the  City  and  County  of  San  Fran- 
cisco in  Assessor's  Block  258,  then  known  as  50  Vara  Block  No.  93  > 
bounded  by  Grant  Avenue,  Kearny,  Pine  and  California  Streets,  and 
placed  said  land  under  the  exclusive  control  and  Jurisdiction  of 
the  Board  of  Park  Commissioners,  naming  the  same  St.  Mary's  Square. 

As  stated  in  your  letter  of  request  and  as  verified  by  inde- 
pendent research,  as  well  as  by  the  physical  appearance  of  Lot  22, 
this  lot  has  never  since  the  time  of  its  purchase  by  the  city  and 
county  been  used  for  park  purposes  nor  have  funds  ever  been  spent 
for  its  improvement.   It  is  to  be  noted  that  Lot  22,  which  has  an 
area  of  25  feet  by  57  feet  6  Inches,  is  located  westerly  from  the 
northwesterly  corner  of  what  is  improved,  used  and  known  as 
St.  Mary' 8  Square,  and  is  on  the  southwesterly  corner  of  the 
Junction  of  Quincy  Street  with  the  southerly  line  of  California 
Street.  From  the  records  of  the  Recreation  and  Park  Department, 
I  am  told  that  it  appears  that  this  small  lot  west  of  ^ulncy 
Street  was  purchased  by  the  city  as  above  stated,  that  the 
structure  then  on  it  was  demolished,  and  that  the  lot  has  since 
that  time  continued  vacant  and  unused,  and  has  been  used  not  only 
for  no  purpose,  but  for  no  purpose  whatsoever  in  any  way  connected 
with  a  park  purpose  or  the  purposes  of  St.  Mary's  Square,  nor  have 
any  funds  been  spent  on  it  either  for  its  improvement  or  for  any 
purpose  whatsoever.   Information  received  from  your  department 
also  verifies  the  fact  that  any  funds  which  may  have  been  expended 
for  demolition  of  the  building  which  was  upon  the  lot  at  the  time 
of  its  purchase  were  not  expended  for  the  improvement  of  the  pro- 
perty for  a  park  purpose,  but  because  of  the  fact  that  the  con- 
dition of  the  building  required  it  to  be  razed. 
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It  thus  appears  that  Lot  22,  while  a  part  of  the  property 
dedicated  for  park  purposes  by  ordinance  of  the  Board  of  Supervis- 
ors, was  purchased  by  the  city  from  its  general  funds  and  hence 
was  not  purchased  from  bond  funds  or  assessment  funds  for  any 
purpose,  and  that  Lot  22  was  never  at  any  time  used  for  park  pur- 
poses nor  were  any  funds  of  any  character  ever  spent  on  Lot  22  for 
its  improvement.   In  this  situation,  Government  Code  Section  38501, 
together  with  the  sections  immediately  following,  applies.   Section 
38501  is  as  follows: 

"Authority  to  abandon.  The  legislative  body  may  aban- 
don all  or  any  portion  of  a  park  and  sell  the  land  compris- 
ing it  pursuant  to  this  article,  if  it  finds  that  all  or 
any  portion  of  the  purported  park  has  not  been  used  by  the 
public  for  park  purposes,  that  no  consideration  has  been 
paid  for  the  land  except  by  the  city,  and  that  no  public 
funds  have  been  expended  to  improve  the  land  as  a  park,  in 
either  of  the  following  situations: 

"(a)  When  any  land  within  the  city  limits  has  been 
dedicated  for  park  purposes  by  the  recording  of  a  plat 
or  map  in  the  office  of  the  county  recorder,  or  otherwise. 

"(b)   When  any  such  land  has  been  purchased  for  park 
purposes  and  the  legislative  body  finds  that  all  or  any 
portion  of  the  land  is  not  appropriate,  convenient,  or 
necessary  for  park  purposes. 

The  Board  of  Supervisors  may,  pursuant  to  this  section, 
abandon  Lot  22  for  any  park  purpose  and  sell  the  lot  pursuant  to 
these  sections  if  it  finds  that  it  has  not  been  used  by  the  public 
for  park  purposes,  that  no  consideration  has  been  paid  for  the 
land  except  by  the  city,  that  no  public  funds  have  been  expended 
to  improve  the  land  as  a  park,  and  that  such  land  although  purchas- 
ed for  park  purposes  is  not  appropriate,  convenient,  or  necessary 
for  park  purposes.  For  the  record,  it  would  be  well  also  to  in- 
clude a  finding  that  the  property  was  not  purchased  from  funds 
realized  from  the  sale  of  bonds,  but  from  general  tax  levy. 

As  to  the  details  of  procedure  in  this  regard,  you  are  again 
referred  to  page  2  of  Opinion  No.  28.  You  will  note  that  section 
numbers  of  the  Municipal  Park  Abandonment  Law  of  1939  referred  to 
on  page  2  of  this  opinion  are  now  section  numbers  of  the  Government 
Code,  a3  heretofore  stated. 

I  suggest  that  the  Recreation  and  Park  Commission,  before 
requesting  the  Board  of  Supervisors  to  consider  the  sale  of  this 
lot,  adopt  a  resolution  making  substantially  the  findings  referred 
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to  In  Government  Code  Section  38501. 
You  are  advised  accordingly. 


Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney 


WP/TJB 


TO:   RECREATION  AND  FARK  COMMISSION 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17,  California 


OPINION  NO.  934 
March  22,  1955 


SUBJECT:   PARKING  AUTHORITY  -  FOWER 
TO  ISSUE  REVENUE  BONDS. 


Gentlemen: 

I  an  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"The  San  Francisco  Farking  and  Transit  Council  has 
submitted  the  suggestion  and  request  that  the  Farking 
Authority  consider  seeking  legal  opinion  as  to  its  power 
to  issue  'independent  (or  revenue)  bonds'  for  the  future 
off-street  parking  developments. 

"The  foregoing  was  considered  by  the  Authority  at 
its  regular  meeting  on  February  9,    1955  and  action  taken 
to  request  that  you  furnish  an  opinion  as  to  the  Authority's 
power  to  issue  revenue  bonds  for  the  financing  of  off-street 
parking  facilities  in  San  Francisco." 

OPINION 

Section  33101,  Streets  and  Highways  Code,  which  became  effec- 
tive September  22,  1951/  provides  that  in  any  city  where  the  voters 
have  previously  authorized  issuance  of  revenue  or  general  obligation 
bonds  for  parking  facilities,  the  parking  authority  thereof  may 
issue  revenue  bonds  without  submission  to  the  voters  of  a  proposition 
therefor.   San  Francisco  is  such  a  city.   Its  voters  in  1947  authori- 
zed issuance  of  general  obligation  bonds  for  parking  facilities. 

Section  33101  provides  that  parking  authorities  in  other  cities 
can  issue  revenue  bonds  only  If  the  voters  thereof  vote  to  give  them 
such  power.   A  majority  vote  of  those  voting  on  the  proposition  is 
required. 

If   §33101  is  valid,  the  San  Francisco  Farking  Authority  has 
power  to  issue  revenue  bonds.   The  authority  of  the  Legislature  to 
authorize  all  parking  authorities  to  issue  revenue  bonds  without  a 
vote  of  the  people  Is  not  open  to  serious  question.  Article  XI, 
§18,  California  Constitution,  is  not  applicable  to  revenue  bonds  of 
a  public  body  corporate  such  as  a  parking  authority  (see  Housing 
Authority  v.  Dockweller,  14  Cal.  2d  437,  458-466)  or,  for  that 
matter,  to  municipal  corporation  revenue  bonds  payable  only  from  a 
special  fund  and  not  from  the  general  fund  created  by  taxation. 
(City  of  Glendale  v.  Chapman,  108  C.A.  2d  74.) 

It  has  been  suggested,  however,  that  §33101  is  invalid  because 
San  Francisco  is  the  only  city  where,  prior  to  September  22,  1951> 
bonds  for  parking  facilities  had  been  approved.   Hence  the  section, 
it  is  said,  is  special  legislation,  arbitrary,  discriminatory  and 
unconstitutional.   (Calif.  Const.,  Art.  I,  §11;  Art. IV,  §25,subd.33. ) 


OPINION  NO.    935 
March  22,   1955 

SUr.\        :      RIGr.  :ISCC  HOSPITAL  TO  RKLE&S 

DEAD  E0~  BE  SENT  TO  RELATIVES 

OUTSI  HEK  1  a   MINOR  SC:    RESIDENT   IN 

BAN  -SCO  AS  k  '  .-  .     ILL  COURT. 

Dear  Sir: 

Due  to  the  emergency  nature  of  the  request  you  have  orally 
requested  of  this  office  an  op  .nion  as  to  vhether  you  can  oroperly 
release  from  San  Francisco  Hospital  the  dead  iiody  of  one  Corinne 
Gilt-:rt  :  arsh  so  that  it  can  be  transmitted  through  a  local  mortician 
to  the  brother  of  the  decedent  for  burial  in  the  state  of  Lew  York. 
You  have  informed  this  office  that  there  is  presently  resioent  in 
the  Cit^,  of  San  Francisco  a  minor  son  of  the  decedent  who  is  in  a 
foster  home  as  a  ward  of  the  San  Francisco  Juvenile  Court.   Further 
information  has  been  communicated  that  the  decedent  was  medically 
indigent  anc"  had  been  the  recipient  of  nutlic  assistance  for  several 
years  before  her  death--i.e.,  her  sole  asset  known  to  you  at  her 
death  •■C.3   a  savings  account  ^ith  one  dollar  on  deposit.   You  have 
as.-e:'  this  office  vhether  the  tody  can  be  released  for  shipment 
without  a  court  orcer  or  consent  of  the  minor  son  authorizing  such 
release. 

OPINION 

Acting  upon  this  request  this  office  has  cUscernec  the  further 
relevant  facts  which  it  has  in  turn  comrunicated  to  you.   The  local 
mortician  delegated  to  receive  the  bo^y  has  presented  a  telegram 
from  the  brother  of  the  decer'ent,  one  Ralph  La  Pointe,  who  resides 
in  ::iaf.ara  Falls,  lew  York,  vhich  reads  as  follows:   "San  Francisco 
Hospital  Morgue.   Release  remains  Corrine  i.arsh  to  "allowan  (sic) 
Funeral  Home.  Autopsy  Request  refused."  This  telegram  bears  the 
dateline  Larch  19 »  1955.   The  information  received  shows  that  this 
telegram  was  received  by  the  local  mortician  in  confirmation  of  a 
conversation  earlier  the  same  day  with  a  correspondent  funeral 
hone  in  ?;ia£ara  Falls,  Lew  York. 

A  check  of  the  records  of  the  Juvenile  Court  has  revealed 
that  the  only  known  relative  of  the  deceased  in  California  "as  her 
minor  son,  age  ten,  "ho  was  roads  a  ward  of  that  court  by  a  decree  of 
June  22,  1950  solely  for  the  reason  that  his  mother  had  been  taken 
ill  and  was  unable  to  care  for  him.   The  whereabouts  of  the  divorced 
husband  of  the  deceased,  the  toy's  father,  have  been  unknown  since 
before  this  time.   The  statements  of  the  decedent,  as  reported  in 
the  Juvenile  Court  official  probation  records  confirm  the  fact  that 
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her  family,  the  La  Pointos,  live  in  Niagara  "^alls,  r'ew  York.   These 
recorfs  show  her  maiden  name  to  have  teen  La  Pointe.   These  records 
further  confirr  the  indigency  of  the  decedent.   They  also  establish 
the  indigency  of  her  minor  son  who  is  currently  a  recioient  of  Aid 
to  reedy  Children. 

The  right  and  duty  of  interment  is  governed  by  Section  7100 
of  the  T7ealth  8s  Safety  Code,  which  rear's  as  follows: 

"The  right  to  control  the  disposition  of  the 
remains  of  a  deceased  oerson,  unless  other  directions 
have  teen  given  by  the  decedent,  vests  in,  and  the 
duty  of  interment  and  the  liability  for  the  reasonable 
cost  of  interment  of  such  remains  devolves  upon  the 
following  in  the  order  named: 

(a)   The  survivir.L  soouse. 

(t)  The  surviving  chil^  or  children  of  the 
decedent. 

(c)  The  surviving  parent  or  parents  of  the 
decedent. 

(d)  The  person  or  persons  respectively  in  the 
next  degrees  of  kindred  in  the  order  named  by  the  laws 
of  California  as  entitled  to  succeed  to  the  estate  of 
the  decedent. 

e  liability  for  the  reasonable  cost  of  interment 
devolves  jointly  and  severally  uoon  all  kin  of  the 
decedent  in  the  sane  degree  of  kindred  and  uoon  the 
estate  of  the  decedent.   .  .  ." 

In  this  natter  the^e  is  no  surviving  legal  soouse  but  the  minor  ward 
of  the  court  "ould  ottain  preference  under  this  statute  were  it  not 
for  two  additional  factors.   In  the  first  olace,  the  son  is  indigent 
and  thus  unat le  to  bear  liability  for  any  of  the  cost  of  interment. 
Tut  under  Section  7100,  as  quoted,  the  liability  for  the  reasonable 
cost  of  interment  is  correlative  to  the  duty  to  control  the  regains. 
Since  the  liability  cannot  be  borne,  neither  the  duty  of  interment 
nor  the  right  to  control  the  regains  attach  to  the  minor  son  of 
decedent,  since,  necessarily,  a  decent  turial  is  of  utmost  import- 
ance to  the  decedent  and  her  survivors.   It  has  been  held,  not  only 
that  the  costs  of  interment  are  a  "^referred  expense  against  the 
estate,  but  that  even  volunteers  will  be  reimbursed  for  the  perform- 
ance of  such  humanitarian  duty.   Lstate  of  I  emmerrer,  111;  Cai.  /.op. 
2d  6l0.   Thus,  I  must  hold  the  minor  son  to  be  ineligible  to 
exercise  any  power  to  control  the  disposition  of  his  mother's  remains 
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by  reason  of  his  indigency.   It  should  be  noted,  ho'/ever,  that  the 
minor  involved  in  this  unfortunate  matter  is  being  accorded  every 
amenity  possible  under  the  circumstances,  even  to  the  extent  of 
special  services  for  his  mother  in  San  Francisco.   This  opinion 
necessarily  deals  only  with  legal  rif_hts  and  duties. 

A  second  factor  impairing  the  right  of  the  minor  son  under 
the  quoted  section  is  his  incapacity  as  a  minor  to  take  effective 
legal  action.   Though  a  v/ard  of  the  court,  he  is  without  a  guardian 
of  his  oerson  or  estate.   It  is  clear  from  the  '  elf are  &  Institutions 
Coce  that  the  Juvenile  Court  is  not  in  the  nosition  of  a  guardian. 
See  Sections  881;. 5  (special  statute  required  in  order  to  emoower 
court  to  furnish  remedial  medical  care  without  permission  of  parents 
or  "guardian")*  862  and  861;.  As  a  minor,  the  son  cannot  at  the  age 
of  ten  make  a  contract  relating  to  personal  •oropert}''  not  in  his 

odiate  possession  or  control  nor  can  he  give  any  delegation  of 
pov:er.   Thus,  he  could  not  bind  hirself  to  pay  for  interment  nor 
could  he  empower  another  so  to  act  for  him.   Civil  Code  §3^» 
Hence,  he  is  further  disqualified  from  acting  under  the  exigencies 
of  the  matter  at  hand. 

Since  the  father  of  the  deceased  cannot  be  located,  her 
brother  in  :*ew  York  is  properly  empowered  to  control  disposition  of 
her  remains  under  Section  7100  of  the  elfare  &  Institutions  Code 
in  the  absence  of  other  known  relatives,   ^robate  Code  £225.   I 
advise  you  that  the  remains  should  be  released  for  shipment  to  him. 
Uncer  the  facts  submitted,  no  other  authorization  is  required  by 
law. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

TO:   DR.  LLLIS  D.  SCX 

Director  of  Public  :Tealth 
Health  Center  Euilding 
San  Francisco,  California 

cc:   Dr.  Thomas  E.  Albers 

Superintendent,  San  Francisco  Hospital 
22nd  and  Potrero  Streets 
Sen  Francisco,  California 

Attn:   '"r.  D,  A.  Treat 

*KD/WP 


OPINION  NO.  9  35 
March  23,  1955 

SUBJECT:   POWER  OF  HEALTH  SERVICE  BOARD  TO  GIVE  A 

5  PER  CENT  SALARY  INCREASE  TO  ITS  EMPLOYEES 
WHO  DO  NOT  RECEIVE  SUCH  INCREASE  IN  THE 
SALARY  STANDARDIZATION  ORDINANCE. 

Gentler.en: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"The  Health  Service  Board,  at  its  regular  meeting 
held  Thursday,  February  24th,  1955,  directed  that  the 
City  Attorney  be  requested  to  hand  down  an  opinion  as  to 
the  power  of  the  Health  Service  Board  under  the  Charter 
to  'give  a  5  per  cent  increase  in  salary  to  all  those 
Health  Service  System  employees  who  do  not  receive  a  5  per 
cent  increase  in  the  current  salary  standardization.1" 

OPINION 

Charter  §172.1,  subd.  3(d),  puts  Health  Service  System  em- 
ployees under  the  civil  service  provisions  of  the  Charter  and  re- 
quires that  their  compensation  be  the  same  as  that  fixed  by  the  Board 
of  Supervisors  under  the  salary  standardization  provision  of  the 
Charter  (§151)  for  similar  classifications  and  services  in  other  city 
and  county  departments.  The  pertinent  sentence  reads: 

"Prior  to  July  1st  in  each  year  the  health  service  board 
shall  fix  the  compensation  of  its  employees,  which  com- 
pensation shall  be  the  same  as  the  rates  of  compensation 
fixed  by  the  board  of  supervisors,  under  the  provisions 
of  section  151  of  this  charter,  for  similar  classifications 
and  services  in  other  city  and  county  departments." 

You  are  therefore  advised  that,  in  my  opinion,  the  Health 
Service  Board  does  not  have  power  to  give  a  5$  increase  in  salary  to 
employees  in  classifications  for  which  the  salary  standardization 
ordinance,  number  90^5  (Series  of  1939),  approved  by  the  Mayor  on 
March  17,  1955,  provides  no  increase. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

To:  Health  Service  Board 
61  Grove  Street 
San  Francisco,  Calif. 
Attn:   Zella  B.  Haynes,  Secretary 
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OPINION  NO.  937 
Karch  21+,  1955 


RE:   BOARD  OF  PERI-: IT  APPEALS,  POWER  TO  ISSUE  SUBPOENAS,  POWER  TO 

COMPEL  THE  ATTENDANCE  AND  TESTIMONY  OF  WITNESSES  AND  PRODUCTION 
OF  EVIDENCE. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"With  regard  to  the  attached  communications, 
we  would  appreciate  an  Opinion  from  you  as  to 
whether  this  Boa  re"  has  the  power  to  issue  the 
subpoena  duces  tecum  as  requested  In  aforesaid 
letter.   It  will  be  noted  that  not  only  does  the 
petitioner  seel:  sutpoenas  directed  to  the  Police 
Department, ' tut  the  subpoena  is  also  sought  against 
private  concerns  and  organizations. 

"Also  would  you  be  so  kind  as  to  advise  us 
whether  or  not,  if  we  do  possess  the  lawful  right 
to  issue  the  subpoenas  sought  in  said  attached 
communications,  is  it  mandatory  that  we  do  such, 
or  do  we  have  a  discretion  to  issue  or  refuse  to 
issue  such  subooenas?" 

The  demand  upon  the  Board  of  Permit  Appeals  set  forth  above 
la  to  issue  subpoenas  duces  tecum  as  follows: 

(a)  To  the  secretary  of  the  Police  Commission  to  produce 
records  in  connection  with  applications  for  taxicab 
permits  from  1932  to  date,  records  as  to  the  issuance 
of  said  permits,  and  other  similar  records; 

(b)  To  five  San  Francisco  taxicab  companies  for  profit  and 
loss  statements  as  to  certain  years,  and  for  other 
records  from  such  companies; 

(c)  To  the  Chauffeurs'  Union  to  produce  records  relative 
to  the  number  of  taxicab  driver  members  and  copies  of 
contracts  with  taxicab  companies. 
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OPINION 


The  Eoard  of  Permit  Appeals  is  established  by  Section  39 
of  the  charter  as  an  appellate  body  to  hear  appeals  from  the  granting 
or  denying  of  permits  or  licenses  by  other  departments  of  the  City. 
The  procedure  on  such  appeals  is  set  forth  in  Sections  8  to  16  and 
in  Section  30  of  Part  III  of  the  San  Francisco  Municipal  Code.   Of 
the  Eoard  of  Permit  Apoeals,  the  Court  has  stated  as  follows: 

"The  San  Francisco  Eoard  of  Permit  Apoeals 
is  a  local  board  and  comes  within  the  classifi- 
cation of  a  board  with  discretionary  oowers. 
The  San  ^rancisco  Charter  directly  confers  such 
powers  upon  this  particular  board.   (Charter,  §39.) 
Ordinance  3»0l±ll,  section  13  (Municipal  Code,  pt. 
Ill,  art.  1,  $26,  p.  673)  directs  the  use  of  dis- 
cretion in  granting  or  denying  any  permit.   The 
Supreme  Court  of  this  state  has  declared  it  to  be  a 
board  that  was  not  only  permitted,  but  directed,  to 
use  'sound  discretion.1   (Lindell  Co.  v.  Eoard  of 
Permit  Appeals,  supra.)   In  that  case,  at  page  311+ 
the  court  said:  '.  .  .  the  charter  clearly  con- 
templates a  full  hearing  of  the  case  brought  before 
the  Eoard  of  Per*'. it  Apoeals,  where  after  consider- 
ing the  matter  on  its  merits  as  ^resented  by  the 
applicant,  the  "head  or  representative  of  the 
department"  in  vindication  of  the  result  reached 
at  the  initial  hearing,  and  the  interested  parties 
therein,  said  Eoard  is  authorized  to  make  final 
disposition  of  the  application  for  the  permit. 
In  view  of  such  elaborate  provision  for  the  hear- 
ing on  anpeal  it  cannot  be  argued  that  the 
designated  appellate  board--the  Eoard  of 
Permit  Apneals--vjas  in  any  way  limited  or 
restricted  in  its  consideration  of  the  instant 
case,  in  the  lijht  of  the  disputed  issues  of 
fact."  (Second  italics  ad-'ed.) 

Greif  v.  ^llea,  66  C.A.  2d,  906, 
at  1006. 

Howhere  in  Section  39  of  the  Charter,  establishing  the 
Board  of  Permit  Appeals,  or  in  the  provisions  of  the  San  Francisco 

icipal  Code  setting  up  the  procedure  on  such  appeals,  is  there 
any  ^rant  of  power  to  the  Board  of  Permit  Apoeals  to  compel  the 
attendance  and  testimony  of  witnesses  and  the  production  of 
evidence. 
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It  is  definitely  established  in  the  field  of  administrative 
law  that  unless  an  administrative  agency  is,  by  enabling  legislation, 
granted  the  power  to  compel  the  attendance  and  testimony  of  witnesses 
and  the  production  of  evidence,  it  does  not  have  such  power.   See 
Am.Jur.  Public  Administrative  Law,  Sections  33  and  3U»  2  Cal.  Jur. 
2d  (Administrative  Law)  Section  l£5,  p.  260. 

The  Hoard  of  Permit  Appeals  in  hearing  appeals  under  the 
provisions  of  Charter  Section  39,  on  the  granting  or  denial  of 
permits,  sits  as  an  adjudicatory  body,  and, as  such  body,  not  having 
been  granted  the  power  to  compel  the  attendance  and  testimony  of 
witnesses  and  oroduction  of  evidence,  does  not  have  such  power. 

The  Board  of  Permit  Appeals  may  also,  within  the  limitations 
set  forth  in  Section  21  of  the  charter,  act  as  an  investigatory 
boc?y  (relative  solely  to  the  affairs  under  its  control)  pursuant 
to  the  power  of  inquiry  granted  to  the  Board  of  Permit  Appeals 
under  said  Section  21,   (See  my  opinion  No.  908,  dated  December  3, 
195I+,  relative  to  the  power  of  inquiry  of  the  Board  of  Supervisors 
under  Section  21. )   Pursuant  to  this  power  of  inquiry  and  sitting 
as  an  investigatory  body  under  Section  21  of  the  Charter  (as 
distinguished  from  an  adjudicatory  body  under  Section  39  of  the 
charter),  the  Board  of  Permit  Appeals  may  hold  hearings,  subpoena 
witnesses  and  compel  the  production  of  books,  papers,  testimony 
and  other  evidence.   The  "hearing"  referred  to  in  Section  21  of 
the  Charter  is  a  hearing  pursuant  to  the  power  of  inquiry  and  is 
to  be  distinguished  from  the  "hearing"  which  the  Board  of  Permit 
Appeals  mu3t  hold  oursuant  to  Section  39  of  the  Charter  while 
sitting  as  an  adjudicatory  body. 

You  are,  therefore,  advised  that  on  a  hearing  of  an  appeal 
on  the  granting  or  denial  of  a  permit  or  license,  the  Board  of 
Permit  Appeals  does  not  have  the  power  to  compel  the  attendance 
and  testimony  of  vitnesses  and  the  oroduction  of  evidence.   You 
should  therefore  disregard  the  request  for  the  issuance  of  the 
subpoenas  duces  tecum  which  has  been  made  upon  you. 

Respectfully  submitted, 


DION  R.  HOLli 
City  Attorney 


TO:  J.  EDi  in  ;  ATTOX,  Secretary 
Board  of  Permit  Apneals 
227  City  Fall 
San  Francisco,  2,  California 


OPINION  NO.  938 
March  28,  1955 

SUBJECT:   RELEASE  OP  FROZEN  OVERTIME  IN  POLICE  DEPARTMENT. 

Gentlemen: 

This   office   is   in  receipt   of  a  request  for  opinion  as 
follows: 

REQUEST 

"Referring  to  your  opinion  No.  321  of  February  1, 
195l»  &nd  subsequent  correspondence  and  litigation 
concerning  a  claim  for  overtime  pay  and  vacation  pay 
earned  before  retirement  by  Captain  Edward  Pootel,  I 
submit  the  following: 

11  It  has  come  to  our  attention  that  the  time  limit 
for  appeal  by  Captain  Pootel  with  reference  to  this 
particular  litigation  has  expired  and  hence  the  status 
of  the  case  is  fixed. 

"In  view  of  the  fact  that  this  case  involving 
Captain  Edward  Pootel  is  settled  the  way  should  now 
be  clear  for  the  determination  of  rights  andbenefits 
owing  to  current  members  of  the  San  Francisco  Police 
Department.  At  this  time,  we  are  specif ically  concerned 
as  to  the  right  of  members  of  the  San  Francisco  Police 
Department  to  receive  the  benefit  of  overtime  for 
services  performed  in  prior  years,  which  time  was 
declared  'frozen'  pending  the  final  determination  of 
the  Pootel  case. 

"We  would  like  legal  clarification  of  our  power  as 
the  Police  Commission  to  now  'unfreeze'  the  credited 
overtime  and  provide  such  reasonable  rule  for  Its 
disposal  as  will  permit  restoration  of  the  earned 
benefit  accruing  to  the  members  concerned." 

OPINION 

This  ooinion  is  only  concerned  with  that  portion  of  the  over- 
time that  a  member  of  the  Police  Department  had  accumulated  more  than 
three  years  prior  to  the  issuance  of  Opinion  No.  321,  February  l,195l» 
and  because  of  which  the  question  was  litigated  in  the  case  of 
Pootel  v.  City  and  County  of  San  Francisco,  125  Cal.  App.  2d  376. 
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At  the  time  of  the  issuance  of  Opinion  No.  321,  February  1, 
195l»  the   rule  of  law  appeared  to  be  that  if  an  action  for  accumulated 
overtime  was  not  brought  within  three  years  it  was  barred  by  the 
Statute  of  Limitations.   Pursuant  to  this  opinion,  both  the  Police 
Department  and  the  Controller  "froze"  all  overtime  on  the  books  to 
the  credit  of  members  of  the  department  which  was  more  than  three 
years  old.   Since  the  issuance  of  that  opinion,  however,  the  Supreme 
Court  has  clarified  the  law  and  in  Ilartin  v.  Henderson,  I4.O  Cal.  2d 
583 »  stated  that  the  Statute  of  Limitations  is  not  a  defense  where 
overtime  of  government  employees  is  involved  and  the  employees 
concerned  are  still  in  the  emoloy  of  the  political  subdivision.   The 
Court  pointed  out  that  the  Statute  of  Limitations  did  not  commence 

run  until  the  employee  severed  his  connection  with  the  political 
subdivision  by  resignation,  retirement  or  lay-off.   Consequently, 
when  the  case  of  Pootel  v.  City  and  County  of  San  Francisco,  125  Cal. 
*pp,  2d  376,  was  tried  this  defense  was  not  urged  by  the  City  and 
County  and  hence  the  case  as  finally  determined  was  not  based  upon 
the  Statute  of  Limitations. 

The  principal  defense  raised  by  the  City  and  County  in  the 
Pootel  case,  supra,  was  that  the  Rules  and  Regulations  of  the  Police 
Department  prevented  the  carrying  over  of  overtime  from  one  calendar 
year  to  another  unless  the  commanding  officer  ordered  that  it  be  so 
carried  over.  Section  [j.02  of  the  Rules  and  Regulations  of  the 
Police  Department,  which  was  in  effect  until  repealed  in  195l»  reads 
as  follows: 

"Unless  otherwise  ordered  by  the  commanding 
officer,  all  extra  duty  shall  be  taken  by  members 
of  his  command  during  the  calendar  year  in  which 
said  extra  duty  has  been  performed." 

The  facts  in  the  Pootel  case  indicated  that  he  had  no  time  accumulated 
in  the  current  calendar  year  in  which  he  retired  but  all  of  the  time 
he  was  claiming  was  from  previous  years.   Based  upon  these  facts 
the  District  Court  of  Appeal  concluded  that  he  could  not  recover  any 
of  his  accumulated  overtime  either  in  time  off  in  lieu  of  pay  or  by 
the  payment  of  a  sum  of  money  to  him.   Pootel  on  the  other  hand 
contended  that  since  the  records  of  overtime  were  kept  at  headquarters 
pursuant  to  an  order  of  the  Chief  of  Police  that  this  was  a 
sufficient  showing  that  the  provisions  of  Section  i;02  had  been 
complied  with  and  that  the  overtime  had  been  carried  over  from  one 
calendar  year  to  the  next.   The  District  Court  of  Appeal  had  the 
question,  which  is  proposed  in  your  request,  squarely  before  it  and 
in  holding  in  favor  of  the  contention  of  the  City  and  County  of  San 
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Francisco  stated  the  following  on  page  382  of  the  opinion: 

"There  is  no  evidence,  and  it  is  so  conceded,  that 
respondent's  commanding  officer  at  any  time  'otherwise 
ordered,'  except  that  respondent  attempts  to  take  advan- 
tage of  the  presumption  that  'official  duty  has  been 
regularly  performed.'   The  difficulty  with  this  claim 
is  section  i|02,  supra,  does  not  require  the  commanding 
officer  to  do  anything  and  therefore  there  is  no  official 
duty  to  assume  he  performed  in  regard  thereto,  v'e  know 
of  no  authority  which  would  justify  a  holding  that  the 
mere  fact  the  complete  record  of  respondent's  overtime 
was  kept,  gives  rise  to  a  presumotion  that  the  commanding 
officer  made  any  order  waiving  the  time  limit  provided 
for  in  the  section.   Keeping  complete  records  of  over- 
time, and  using  such  overtime  credit,  constitutes  two 
separate  and  distinct  things. 

"There  is  nothing  in  the  record  to  show  that  if 
respondent  had  used  up  his  overtime  each  year  no  further 
records  would  have  been  kept  thereof  and  such  would  have 
been  'wiped  out'  as  appellants  express  it.   Not  having 
used  his  overtime  when  he  should  have,  under  the  evidence 
submitted  it  must  be  held  he  waived  it.   No  overtime 
accrued  for  the  last  calendar  year  worked." 

This  language  of  the  District  Court  of  Appeal  establishes 
the  rule  which  must  be  applied  to  all  cases  in  the  Police  Department 
based  on  overtime  earned  prior  to  the  repeal  of  section  1+02  and 
where  the  facts  are  similar  to  those  in  the  Pootel  case.  However, 
if  you  have  records  of  cases  which  involved  overtime  in  which  there 
was  an  actual  compliance  by  the  commanding  officer  with  the  provisions 
of  Section  lj.02,  you  would  then  have  authority  to  arrange  whatever  is 
necessary  to  allow  the  employees  of  the  department  to  take  time  off 
in  lieu  of  overtime  work.   In  the  absence  of  compliance  by  the 
commanding  officer  during  the  calendar  year  involved,  with  the 
provisions  of  Section  \\02.   you  have  no  power  whatsoever  to  release  the 
frozen  time  and  give  to  the  members  of  the  department  time  off  in 
lieu  thereof. 

Respectfully  submitted, 


DION  R.  HOLM 
BJW/RS  City  Attorney 

TO:  THE  POLICE  COMMISSION 

City  and  County  of  San  Francisco 

Hall  of  Justice 

San  Francisco,  California 

Attn:  Washington  I.  Kohnke,  President 


SUBJECT:   MAINTENANCE  BOND,  NECESSITY  ON  JOBS 
HANDLED  BY  BUREAU  OF  ARCHITECTURE. 

Dear  Sir: 


OPINION  NO.  939 
March  29.  1955 


I  have  your  request  for  opinion  as  follows: 

REQUEST 

"This  Department  has  recently  reviewed  the  Bond  re- 
quirements for  construction  jobs  and  a  question  has  arisen 
regarding  the  necessity  for  the  10$  Maintenance  Bond  now 
required  on  jobs  handled  by  the  Bureau  of  Architecture. 

"A  copy  of  the  Bond  requirements  of  this  Bureau  is 
attached  for  your  reference.  Briefly  they  are  as  follows: 

"1.   Performance  Bond:   In  an  amount  not  less  than 
50$  of  the  contract. 

"2.   Labor  and  Material  Bond:   In  an  amount  not  less 
than  50$  of  the  contract. 

"3.  Maintenance  Bond:   In  amount  of  10$  of  the  con- 
tract to  protect  the  City  against  faulty 
materials  and  workmanship  for  a  period  of  1  year 
after  completion  and  acceptance  of  the  job. 

"The  Performance  Bond  and  the  Labor  and  Material  Bond 
are,  of  course,  essential.  The  separate  Maintenance  Bond 
is  questionable  since  neither  the  Bureau  of  Engineering, 
nor  the  Public  Utilities  require  such  a  bond  in  their  con- 
struction contracts. 

"The  year's  protection  for  architectural  contracts  is 
an  absolute  necessity,  however,  since  there  are  usually 
failures  of  either  labor  or  material,  or  both,  on  these 
contracts  within  the  year,  which  cannot  be  detected  at  the 
time  of  final  inspection. 

"The  matter,  therefore,  resolves  to  a  question  as  to 
whether  sufficient  protection  is  given  by  the  Performance 
Bond  over  the  one -year  guarantee  period,  and  a  copy  of  this 
Performance  Bond  is  attached  for  your  consideration.  Please 
note  that  this  Bond  does  not  specifically  mention  any 
guarantee  period  of  any  length  of  time. 

"For  your  further  information,  the  Performance  Bond 
used  by  the  State  includes  the  following  statement  -  "... 
and  in  replacing  and/or  making  good  of  any  defective  material 
or  faulty  material  or  faulty  workmanship  in  the  work  of  the 
contractor  and/or  any  and  all  subcontractors  which  may  be 


Opinion  No.  939 
March  29,    1955 
Page  2 

discovered  within  one  year  subsequent  to  the  completion  and 
acceptance  of  the  work  in  said  contract  ...". 

"The  Performance  Bond  recommended  by  the  American  In- 
stitute of  Architects  also  contains  a  reference  to  the  fact 
that  the  Bond  does  apply  for  a  maintenance  period,  after  the 
completion  and  acceptance  of  the  job. 

"Your  advice  concerning  the  above  matter  will  be 
greatly  appreciated." 

The  bond  requirement  of  the  Bureau  of  Architecture  which  you 
enclose  (par.  25  of  "General  Conditions")  reads: 

"25.   BONDS  -  GUARANTEE: 

"At  the  same  time  with  the  execution  of  the  contract ,  the 
Contractor  shall  execute  and  deliver  a  satisfactory  bond 
in  the  sum  named  in  the  advertisement  for  the  faithful 
performance  of  the  herein  proposed  work,  in  accordance 
with  the  provisions  of  Part  2,  Chapter  X,  Article  2,    Sec- 
tion 37>  of  the  San  Francisco  Municipal  Code. 

"In  addition  to  the  above-named  bond,  the  Contractor  shall 
execute  and  deliver  at  the  same  time  a  satisfactory  labor 
and  material  bond,  in  a  sum  not  less  than  fifty  (50)  per 
centum  of  the  amount  of  the  contract,  for  the  benefit  of 
all  persons,  companies  and  corporations  entitled  to  file 
claims  under  the  provisions  of  Sections  4200  to  4208,  In- 
clusive, of  the  Government  Code  of  California  and  Section 
ll84e  of  the  Code  of  Civil  Procedure  of  California,  and  in 
accordance  with  said  statutes. 

"The  Contractor  shall  be  held  responsible  for,  and  must 
make  good  any  defects  arising  or  discovered  in  any  part  of 
his  work  within  one  (1)  year  after  the  completion  and 
acceptance  of  same  by  the  Director  of  Public  Works,  and  in 
certain  other  parts  further  specified,  for  a  longer  period. 
He  must  give,  in  addition  to  the  bond3  above  mentioned,  a 
Surety  Company's  Bond  equal  to  ten  (10)  per  centum  of  the 
amount  of  the  contract,  and  to  hold  good  for  a  period  of 
one  (l)  year  after  the  completion  and  acceptance  of  the 
work,  to  protect  the  City  against  the  results  of  faulty 
material  or  workmanship  during  that  time.  This  latter  bond 
shall  be  delivered  to  the  Director  of  Public  Works  or  his 
duly  authorized  representative  before  the  final  payment 
will  be  made." 

The  performance  bond  you  attach  reads: 


ii 

•  •  • 


we,  the  Principal  and     as  Surety, 

are  held  and  firmly  bound  unto  the  City  and  County  of 
San  Francisco,  and  the  San  Francisco  Board  of  Education, 
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hereinafter  called  the  City,  in  the  penal  sum  of 
Dollars  ( $      )  lawful  money  of  the  United  States,  for 
the  payment  of  which  sum  well  and  truly  to  be  made,  we 
bind  ourselves,  our  heirs,  executors,  administrators, 
successors  and  assigns,  jointly  and  severally,  firmly  by 
these  presents. 

"THE  CONDITION  OF  THIS  OBLIGATION  IS  SUCH,  that  if 
the  above-bounden  Principal,  his  or  its  heirs,  executors, 
administrators,  successors  or  assigns,  shall  in  all  things 
stand  to  and  abide  by,  and  well  and  truly  keep  and  perform 
the  covenants,  conditions  and  agreements  in  the  said  con- 
tract, including  the  provisions  for  liquidated  damages  in 
the  said  contract,  and  any  changes,  additions  or  alterations 
thereof  made  as  therein  provided,  on  his  or  their  part,  to 
be  kept  and  performed  at  the  time  and  in  the  manner  therein 
specified,  and  in  all  respects  according  to  their  true  in- 
tent and  meaning,  and  shall  Indemnify  and  save  harmless  the 
City  and  County  of  San  Francisco,  and  the  San  Francisco 
Board  of  Education,  its  officers  and  agents,  as  therein 
stipulated,  then  this  obligation  shall  become  null  and  void; 
otherwise  it  shall  be  and  remain  in  full  force  and  effect. 

"And  the  said  surety,  for  value  received,  hereby  stipu- 
lates and  agrees  that  no  change,  extension  of  time,  altera- 
tion or  addition  to  the  terms  of  the  contract  or  to  the  work 
to  be  performed  thereunder  or  the  specifications  accompany- 
ing the  same  shall  in  any  wise  affect  its  obligations  on  this 
bond,  and  it  does  hereby  waive  notice  of  any  such  change, 
extension  of  time,  alteration  or  addition  to  the  terms  of 
the  contract  or  to  the  work  or  to  the  specifications." 

OPINION 

In  my  opinion  the  10$  maintenance  bond  is  unnecessary  if 
section  25  of  the  Bureau  of  Architecture's  "General  Conditions" 
is  redrawn  as  set  forth  below. 

Your  request  for  opinion  indirectly  calls  for  a  discussion  of 
Loop  Lumber  Co.  v.  Van  Loben  Sels  (1916),  173  Cal.  228,  which  was 
recently  the  source  of  some  confusion.  That  case  held  that  where 
the  San  Francisco  charter  of  1899  set  up  a  complete  scheme  for 
letting  contracts  for  street  and  sewer  work,  without  requiring 
a  labor  and  material  bond,  such  a  bond  executed  and  delivered 
"in  accordance  with  the  provisions"  of  State  law  (Stats.  1897, 
p.  201;  1911,  p.  1422)  was  void  and  could  not  be  successfully 
sued  upon  by  the  contractor's  unpaid  labor  and  materialman, 
because:   (1)  The  letting  of  such  contracts  was  a  municipal 
affair,  "especially  where  the  expense  of  the  work  is  to  be 
borne  by  the  municipality  Itself."   (P.  232.)    (2)  The  require- 
ment of  such  a  bond  was  inconsistent  with  the  charter  and  beyond 
the  power  of  the  State  legislature  to  make.   (P.  23^.)   (3) "San 
Francisco  not  having  required  any  such  bond,  it  must  be  .held 
that  the  bond  was  without  consideration  and  void."   (P.  235.) 
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The  contract  in  the  above  case  apparently  did  not  call  for  a 
labor  and  material  bond,  nor  did  any  ordinance.  The  seemingly 
unusual  result  reached  is  predicated  on  the  fact  that,  "It  Is 
expressly  alleged  in  the  complaint  that  they  [the  principal  and 
surety]  made  and  executed  such  bond  'in  accordance  with  the  pro- 
visions of  said  act"  (p.  230),  and  on  the  Supreme  Court's  con- 
clusion that  they  gave  the  bond  "solely"  on  the  theory  that  state 
law  required  them  to  do  so.   (P.  231.) 

The  case  does  not  govern  under  present  circumstances.   Now 
pursuant  to  §99  of  our  present  Charter  and  §38  of  San  Francisco 
Public  Works  Code,  the  successful  bidder  for  a  public  works  con- 
tract is  required,  independently  of  state  statute,  to  file  a  cor- 
porate surety  bond  "to  guarantee  the  payment  of  wages  for  services 
engaged  and  of  bills  contracted  for  material,  supplies  and  equip- 
ment used  in  the  performance  of  the  contract." 

Section  99  of  the  Charter  and  §38  of  the  San  Francisco  Public 
Works  Code  do  not  spell  out  the  specific  terms  of  the  required 
labor  and  material  bond,  except  that  it  be  "for  a  sum  not  less 
than  fifty  per  cent  (50$)  of  the  award."  The  precise  terms  of 
the  bond  required  are  therefore  to  be  determined  by  the  depart- 
ment head  or  officer  authorized  to  enter  into  the  contract.   In 
making  this  determination  it  is  proper  for  him  to  adopt  terms 
spelled  out  in  a  state  law,  providing  those  terms  are  not  in- 
consistent with  provisions  of  our  charter  and  ordinance.    (Com- 
pare Charter,   §3^   The  requirement  (see  below)  that  the  pro- 
visions of  the  bond  conform  to  the  requirements  of  §38  of  the 
San  Francisco  Public  Works  Code  and  §4204  of  the  California 
Government  Code  and  inure  to  the  benefit  of  all  persons  entitled 
to  file  claims  under  §1192.1  of  the  California  Code  of  Civil 
Procedure,  will  create  no  such  inconsistency. 

Accordingly  the  redrafted  section  25  in  my  opinion  should 
read  as  follows: 

"25.   BONDS  -  GUARANTEE: 

"In  accordance  with  the  provisions  of  Section  38  of  the 
San  Francisco  Public  Works  Code,  at  the  time  of  the  execu- 
tion of  the  contract  the  contractor  shall  execute  and 
deliver  a  satisfactory  corporate  surety  bond  in  the  sum 
named  in  the  advertisement  for  the  faithful  performance 
of  the  contract. 

"The  contractor  shall  be  held  responsible  for,  and  must 
make  good,  any  defects,  whether  due  to  faulty  materials, 
workmanship,  or  other  cause,  arising  or  discovered  in  any 
part  of  his  work  within  one  (1)  year  after  the  completion 
and  acceptance  of  same  by  the  Director  of  Public  Works,  or 
within  a  longer  period  where  otherwise  specified  herein. 
Any  such  defect  and  any  failure  to  make  it  good  shall  be 
deemed  a  breach  and  non-performance  of  the  covenants,  con- 
ditions and  agreements  of  this  contract  within  the  terms 
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of  the  bond  for  faithful  performance  aforesaid. 

"In  addition  to  the  faithful  performance  bond,  the  contractor 
shall  execute  and  deliver  at  the  same  time  a  satisfactory 
labor  and  material  bond,  by  a  corporate  surety,  in  a  sum 
not  less  than  50$  of  the  amount  of  the  contract  which  bond 
shall  conform  to  the  provisions  of  Section  4204  of  the 
California  Government  Code  and  Section  38  of  the  San  Fran- 
cisco Public  Works  Code,  and  shall  by  its  terms  inure  to  the 
benefit  of  any  and  all  persons  entitled  to  file  claims  under 
Section  1192.1  of  the  California  Code  of  Civil  Procedure." 

I  believe  the  above  change  will  make  it  unnecessary  to  change 
the  terms  of  the  performance  bond.   I  suggest  that  the  reference 
in  that  bond  to  "San  Francisco  Board  of  Education"  be  changed  to 
"San  Francisco  Unified  School  District,"  that  being  the  legal 
entity  intended  to  be  covered. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney. 


TO:   SHERMAN  P.  DUCKEL,  Director 
Department  of  Public  Works 
260  City  Hall,  San  Francisco  2 


OEB/TJB 


OPINION  NO.  940 
March  30,  1955 

SUBJECT:   COUNTY  HOSPITAL,  PSYCHIATRIC  DIVISION, 
OUTPATIENT  SERVICE,  NECESSITY  OF 
AUTHORIZATION  OF  PROGRAM  BY  ORDINANCE. 

Gentlemen: 

You  have  requested  an  opinion  of  this  office,  as  follows: 

REQUEST 

"I  have  been  directed  by  the  Public  Health  and 
Welfare  Committee  to  request  whether  or  not,  in  your 
opinion,  the  Department  of  Public  Health  could  under- 
take the  program  contemplated  by  the  proposed  ordinance, 
quoted  hereinbelow,  without  the  necessity  of  its  passage, 
in  view  of  the  declaration  of  policy  passed  at  the 
General  Election  of  November  7,  1950,  and  the  provisions 
contained  in  Sections  144  and  145  of  the  Health  Code: 

•Section  1.   Section  144.1  is  added  to  Chapter  V,  Part  II, 
of  the  San  Francisco  Municipal  Code,  to  read  as  follows: 

'Section  144.1.  Outpatient  Service.  The  Psychiatric 
Division  may  conduct  an  outpatient  service  for  the  ob- 
servation, diagnosis  and  temporary  treatment  of  persons 
eligible  for  hospitalization  in  said  division  but  not 
required  at  the  time  of  receiving  outpatient  service  to 
be  hospitalized,  and  for  the  observation  and  further 
temporary  treatment  of  patients  after  hospitalization.'" 

OPINION 

The  declaration  of  policy  to  which  you  refer  and  which  was 
given  an  affirmative  vote  at  the  General  Election  of  November  7,  1950 
was  submitted  to  the  voters  in  the  following  form: 

"Shall  the  two  unused  floors  of  the  Psychiatric 
Ward  at  San  Francisco  Hospital,  originally  designed 
for  short  term  care  and  treatment  of  mild  cases  of 
mental  illness,  be  utilized  for  that  purpose?" 

In  1924,  long  prior  to  the  approval  of  this  declaration  of 
policy,  Sections  144  and  145  of  the  San  Francisco  Health  Code  were 
enacted  by  the  Board  of  Supervisors  as  Ordinance  6099  N.S.  to  pro- 
vide for  a  psychopathic  ward  in  San  Francisco  Hospital.   In  1940 
these  sections  were  amended  to  their  present  form  to  provide  for  a 
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"psychiatric  division."  Section  145  provides  for  admission  re- 
quirements. Section  144  is  the  basic  section,  giving  the  Depart- 
ment of  Public  Health  its  authority  to  establish  and  maintain  the 
division.  This  section  is  as  follows: 

"Psychiatric  Division.  The  Department  of  Public 
Health  is  hereby  authorized  and  directed  to  establish 
and  maintain  in  the  San  Francisco  Hospital  a  separate 
and  distinct  ward  or  department  to  be  known  as  the 
'Psychiatric  Division'  for  the  reception,  observance, 
diagnosis,  treatment  and  temporary  care  of  persons 
suffering  from  mental  illness.  The  Psychiatric  Div- 
ision herein  provided  for  shall  be  conducted  as  an 
integral  part  of  the  San  Francisco  Hospital  and  shall 
be  subject  to  all  the  rules  and  regulations  thereof." 

Pertinent  to  the  subject  of  the  care  by  the  county  of  mentally 
ill  is  also  Section  6000  of  the  Welfare  and  Institutions  Code,  the 
first  paragraph  of  which  is  as  follows: 

"Authority  to  maintain:   Contracts  for  facilities 
and  hospital  service:   Approval  of  State  Department  of 
Mental  Hygiene:   Investigations :   Care  in  private  homes 
and  licensed  establishments.   The  board  of  supervisors 
of  each  county  may  maintain  in  the  county  hospital  or  in 
any  other  hospital  situated  within  or  without  the  county, 
suitable  facilities  and  hospital  service  for  the  detention, 
supervision,  care,  and  treatment  of  persons  who  are  mentally 
ill,  mentally  disordered,  mentally  deficient  or  retarded, 
or  who  are  alleged  to  be  such." 

In  earlier  days  many  aspects  of  health  matters  were  treated 
as  local  affairs,  but  more  and  more  the  state  has  taken  over  this 
field  as  a  state  affair.  Where  it  does  so  the  legislation  so  en- 
acted is  upheld  as  opposed  to  local  action.   In  the  present  instance 
the  state  legislature  has  authorized  the  Board  of  Supervisors  to 
maintain  facilities  at  the  county  or  other  hospital  for  the  care  and 
treatment  of  the  mentally  ill.   Administratively,  it  is  a  matter  of 
some  doubt  as  to  whether  an  outpatient  service  for  the  mentally  ill 
is  included  within  the  present  terms  of  Section  144  enacted  by  the 
Board  of  Supervisors  or  of  the  declaration  of  policy.  The  proposed 
Section  144.1  is  an  appropriate  legislative  clarification. 

While  it  is  my  opinion,  in  response  to  your  Inquiry,  that  in 
the  administration  of  Section  144  of  the  Health  Code,  to  reflect 
fully  the  intent  of  the  declaration  of  policy  above  quoted,  the 
Department  of  Public  Health  may  be  authorized  to  conduct  an  outpatien' 
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service  described  in  the  proposed  Section  144.1,  it  is  also  my 
opinion  that  it  is  well,  as  a  matter  of  procedure,  for  the  adminis- 
trative head  to  submit  to  the  Board  of  Supervisors  and  for  the  Board 
of  Supervisors  to  give  consideration  to  the  enactment  of  an  ordi- 
nance such  as  is  proposed  here  in  line  with  the  function  and  duty 
of  the  Board  of  Supervisors  as  set  forth  in  the  paragraph  of  the 
Welfare  and  Institutions  Code  above  quoted. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TO:   BOARD  OF  SUPERVISORS 
235  City  Hall 
San  Francisco  2,  Calif. 
Attention:   Public  Health  and  Welfare  Committee 

cc:  Mr.  T.  A.  Brooks 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco  2,  Calif. 

cc:  Mr.  Ben  G.  Kline 
WP/WFB 


SUBJECT: 


Dear   Sir: 
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POLICE   DEPARTMENT,    CRIMINOLOGIST,    VHETHER   A   POSITION 
OR   CIVIL   SERVICE  RANK   IN  THE   UNIFORM  FORCE  AS  TERM 
IS  t'SED   IN   CHARTER    SECTION   H4.6 . 


I  have   your  request   for   opinion  as  follows: 


REQUEST 


"'e  will  have  to  hold  an  examination  to  fill  the  posi- 
tion of  Criminologist  in  the  Police  Department  vice 
Mr.  Latulipe  who  is  retiring  next  month. 

"Section  H4.6  of  the  charter  provides  that  'Except  as 
specifically  provided  in  other  sections  of  this  charter, 
all  promotions  in  the  uniform  forces  of  the  Police  and 
Fire  departments,  respectively,  shall  be  made  from  the 
next  lower  civil  service  rank  attained  by  examinations-:.-:.--:; . 

"Section  35 »5  orovides  that  'The  annual  compensations 
for  the  several  ranks  in  the  department  shall  be  as  fol- 
lows: IHHI  captains  and  criminologist  *H«*  police  surgeon 

■•-.  ' 

"V'e  would  appreciate  your  advice  as  to  whether  the 
position  of  criminologist  i3  a  oart  of  the  'uniform 
force'  of  the  Police  Department  and  would  therefore 
have  to  be  filled  by  promotion  from  the  next  lower  rank, 
i.e.,  the  rank  of  Lieutenant  of  Police. 

"Our  review  of  the  duties  and  responsibilities  attached 
to  the  position  indicate  that  educational  qualifications 
higher  than  those  fixed  for  entrance  into  the  Police 
Department  and  considerable  experience  in  a  crime  labor- 
atory are  nocessary  for  proper  performance.   It  is  doubt- 
ful that  any  Lieutenant  of  Police  can  meet  these 
requirements.  " 


Coin  ion  No.   91+1 
April  U|,    1955 
Page    2. 


OPINION 


Section  II4.6  of  the  charter  provides  in  part  as  follows: 

"...  Except  as  specifically  provided  in  other  sections 
of  this  charter,  all  promotions  in  the  uniform  forces  of 
the  police  and  fire  departments,  respectively,  shall  be 
made  from  the  next  lower  civil  service  rank  attained  by 
examinations,  as  herein  set  forth  .  .  ."  (Emphasis  added) 

"Fifteen  tier  cent  of  the  total  credits  obtainable  under 
any  promotive  examination  for  eligibles  for  the  police  or 
fire  department  shall  be  allowed  for  seniority  of  service, 
which  said  credits  shall  be  distributed  as  follows: 

Examinations  for  Eligibles  for  the  Police  Department 

(a)   For  Promotion  to  the  Rank  of  Sergeant  of  Police; 


(b)   For  Promotion  to  the  Rank  of  Lieutenant  of  Police: 


(c)   For  Promotion  to  the  Rank  of  Captain  of  Police: 


(Emphasis  added) 


Nowhere  in  the  charter  is  the  term  "uniform  forces"  defined. 
When  the  new  charter  was  adopted  by  the  electorate  in  1931*  Section 
146  merely  provided:   "...   All  promotions  in  the  police  and  fire 
departments,  respectively,  shall  be  made  from  the  next  lower  rank 
.  .  ."   Section  H±5»  as  originally  adopted,  however,  did  provide: 
...  Applicants  for  entrance  positions  in  the  uniformed  forces 
of  the  fire  and  police  departments  shall  not  be  less  than  twenty-one 
years  of  age,  nor  more  than  thirty-five  years  of  age  at  the  time  of 
appointment  and  shall  have  the  physical  qualifications  required  for 
enlistment  in  the  United  States  Army,  Navy  and  Marine  Corps.  ..." 
(Emphasis  added)   A  fair  reading  and  interpretation  of  the  term 
"uniformed  forces"  as  originally  appearing  in  Section  llj.5  of  the 
charter  would  indicate  that  the  charter  framers  intended  to  describe 
those  uniformed  members  of  the  police  force  (i.e.  those  wearing  uni- 
forms) who  were  actively  engaged  in  the  enforcement  of  the  law,  and 
whose  duties  therefore  required  certain  minimum  physical  qualifica- 
tions.  In  1937  Section  li|6  was  amended  to  read:  "All  promotions 
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in  the  uniform  forces  of  the  police  and  fire  denartments,  res- 
pectively-! '.    '.    T"  [Emphasis  added)   When  section  H;6  of  the 
charter  was  further  amended  in  191+1  to  read  "...  All  Dromotions 
in  the  uniform  forces  of  the  police  and  fire  deoartments,  res- 
pectively, shall  be  made  from  the  next  lower  civil  service  rank 
attained  by  examination  as  herein  set  forth  ..."  (Smphasis  added), 
it  is  significant  to  note  that,  in  the  distribution  of  credits  for 
seniority  of  service,  provisions  were  made  only  for  promotions  to 
the  ranks  of  Sergeant  of  Police,  Lieutenant  of  Police  and  Captain 
of  Police.  The  ranks  of  Sergeant"]  Lieutenant  and  Captain  are 
charged  with  the  responsibility  of  preserving  law  and  order  and  the 
duties  of  said  ranks  require  activities  bringing  members  thereof  in 
direct  contact  with  actual  or  potential  violators  of  the  law. 

Reading  sections  Hj.5  and  II4.6  together  it  would  thus  appear 
that  "uniformed  forces"  means  those  members  of  the  police  force 
actively  engaged  in  the  direct  enforcement  of  the  law.   It  would 
further  appear  that  the  provision  of  section  llj.6  requiring  promo- 
tions in  the  uniform  forces  of  the  police  department  be  made  from 
the  next  lower  civil  service  rank  is  limited  to  promotions  to  the 
respective  ranks  of  Sergeant  of  police,  Lieutenant  of  Police  and 
CaDtain  of  police  therein  named. 

Section  35*5  of  the  charter  merely  sets  forth  the  com- 
pensations which  shall  attach  to  the  various  positions  of  the 
police  deoartment.   It  cannot  be  said  that  it  was  the  intention  of 
the  charter  framers  that  in  all  cases  the  compensation  fixed  desig- 
nated a  rank  which  could  be  attained  only  by  promotional  examina- 
tion, for  it  may  be  noted  that  the  photographer  receives  a  compensa- 
tion of  &l\.,l±00   per  year  while  the  next  lower  rank,  as  designated  by 
salary,  is  the  police  surgeon  who  receives  $lj.,08o  per  year.   Cer- 
tainly it  cannot  be  contended  that  the  position  of  photographer  can 
only  be  filled  by  promotion  from  the  position  of  police  surgeon. 
Likewise,  merely  because  the  criminologist  is  the  next  higher  rank 
salary-wise  it  does  not  follow  that  said  position  can  only  be  filled 
by  promotion  from  the  rank  of  lieutenant. 

For  one  position  to  be  promotional  from  the  other  the 
duties  of  the  inferior  position  must  be  such  that  they  reasonably 
preoare  the  employee  for  the  superior  position  ( Rhode hamel  v.  Civil 
Service  Board.  18  Cal.  2d  709;  Amerio  v.  City  and  County  of  San 
Francisco,  126  Cal.  App.  2d  359). 

The  Civil  Service  Commission's  classification  of  duties 
manual  contains  the  following  statements  of  duties  with  regard  to 
Q60  (Lieutenant,  Police  Department)  and  Q63  (Criminologist)  classes: 
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"Q60  LIEUTENANT,  POLICE  DEPARTMENT:   Under  direction:  dur- 
ing an  assigned  command  of  a  district  and  in  the  absence  of 
the  captain  is  responsible  for  the  preservation  of  law  and 
order;  has  control,  management  and  direction  of  nenbers 
assigned  to  his  command;  is  responsible  for  strict  observa- 
tion and  enforcement  of  the  rules  of  the  department  and 
orders  issued  by  competent  authority;  may  be  assigned  to  a 
bureau  or  other  unit  of  the  department;  keeps  required 
records;  makes  required  reoorts;  and  performs  related  duties 
as  required. 

"Q63  CRIMINOLOGIST:  Under  general  administrative  direc- 
tion:  has  charge  of  the  identification  division,  consisting 
cf  bureau  of  identification,  photographic  and  fingerprint 
sections,  and  crime  laboratory;  visits  scenes  of  crime  or 
accident  and  draws  diagrams  to  scale  or  takes  photographs 
of  scene  as  evidence;  assists  in  apprehending  criminals; 
directs  the  photographing  of  Drisoners,  dead  oersons, 
fingerprints,  and  other  objects  valuable  as  evidence; 
makes  microscoDic  and  chemical  tests  and  applies  other 
scientific  techniques  to  objects  of  evidence;  and  performs 
related  duties  as  required, 

A  careful  analysis  of  the  above  statements  of  duties  indi- 
cates that  the  duties  of  lieutenant  are  only  remotely  related  to  those 
of  criminologist  and  that  the  former  clearly  is  not  preparatory  to 
the  highly  technical  and  specialized  work  of  the  latter. 

Based  on  the  foregoing,  it  is  my  opinion  t  hat  the  position 
of  criminologist  was  not  intended  to  be  and,  therefore,  is  not  a  part 
of  the  uniform  forces  of  the  police  department  within  the  meaning  of 
section  146  of  the  charter,  and  further  that  the  position  of  criminol- 
ogist is  not  promotional  from  the  next  lower  civil  service  rank. 

Respectfully  submitted, 


DION  R.  HOLM 
JC/'-'FB  City  Attorney 


To:  Mr.  William  L.  Henderson 

Personnel  Director  and  Secretary 
Civil  Service  Commission 
151  City  Hall 
San  Francisco  2. 
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SUEJLCT:   C!     :  SECTION  36;  LEGALITY  OF  EXCHANGE  OP  WATCHES  IN 
FIRE  DEPART!  £NT. 

Dear  Sir: 

I  have   received  your  request   for  opinion   on  the   above-noted 
subject,    the   material  portions   of  vhich  request  are   as   follows: 

REQUEST 

"I  have  befcre  me  an  application  from  three  members 
of  this  department  for  remission  to  exchange  seven 
watches  each,  during  a  fifteen  day  period  which  in  effect 
will  permit  each  of  the  three  members  to  work  five  21i-hour 
watches  instead  of  five  day-watches  and  five  night-watches 
during  the  said  fifteen  day  period.   Either  of  the  above 
work  schedules  result  in  each  member  working  120  hours  in 
the  fifteen-day  period,  but  the  question  has  been  raised 
whether  or  not  this  application  can  be  legally  granted 
and  the  members  of  the  Board  of  Fire  Commissioners  join 
with  me  in  requesting  your  opinion  thereon. 

"Question  #11   Can  the  above  request  by  three  members 
for  the  exchange  of  seven  watches  each  in  a  given  period 
of  fifteen  days  be  granted? 

"Question  -;2:   If  the  answer  to  Question  >/l  is 
affirmative  can,  upon  the  request  of  these  three  members, 
the  period  be  extended  beyond  the  fifteen  days?" 

In  consultation  with  you,  before  and  after  my  receipt  of  the 
above  conmunication,  you  have  informed  me  that  the  oroposal  for 
auch  exchange  of  watches  stems  from  a  desire  on  the  oart  of 
certein  uniformed  members  of  your  department  to  make  a  test  of 
reverting  to  the  former  system  of  the  tventy-f our  hour  tour  of 
duty,  •  ith  the  thought  in  mind  that  if  found  to  be  desirable, 
the  department  may  oropose  to  the  electorate  a  charter  amendment 
rein3tituting  such  duty  tour  in  olace  of  the  system  now  in  effect. 

OPINION 

The  following  provisions  of  Charter  Section  36  are  of 
fundamental  import  in  the  oroblem  suggested  by  your  foregoing 
request  for  advice: 
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"iixcent  as  to  members  of  marine  crews  of  fire  boats, 
each  period  of  twenty-four  hours  shall  be  divided  into 
tv;o  tours  of  duty,  to  v;it:   from  eight  o'clock  A.M.  to 
six  o'clocl:  ^.r:.,  and  from  six  o'clock  P.M.  to  eight 
o'clock  ....  .   The  uniformed  force  of  the  fire  department 
shall  be  divided  into  two  platoons,  the  officers  and 
members  assigned  to  which  shall  alternate  on  the  tours 
of  duty  at  intervals  of  not  more  than  one  reek.   No 
officer  or  member,  including  pilots,  merine  engineers 
and  firemen  of  fire  boats,  shall  be  required  to  work 
more  than  one  hundred  and  twenty  (120)  hours  in  any 
fifteen-day  period,  nor  shall  any  officer  or  member  be  re- 
quired to  work  more  than  fourteen  consecutive  hours  except 
in  case  of  a  conflagration  requiring  the  services  of  more 
than  one-half  of  the  force  of  the  department.   Officers 
and  members  may  exchange  wr.tches  vith  permission  of  the 
chief  of  department  and  time  worked  on  such  exchange  of 
watches  shall  not  be  construed  as  time  in  violation  of 
the  limitation  of  the  120  hours  in  any  fifteen-day  period." 

La   is  evident,  Section  36  provides  for  the  so-called  "two 
platoon"  system,  and  sets  up  two  tours  of  duty  in  every  period 
of  twenty-four  hours,  i.e.,  one  platoon  being  on  duty  from  8  a.m. 
to  6  p.m.  and  the  other  from  6  p.m.  to  8  a.m. 

Said  section  also  provides  that  no  officer  or  member  shall 
be  required  to  work  more  than  fourteen  consecutive  hours,  vi  th 
an  exception  not  here  material,  nor  shall  any  officer  or  member 
be  required  to  work  more  than  120  hours  In  any  fifteen-day  period. 

It  is  further  therein  orovided,  as  above  illustrated,  that 

"Officers  and  members  may  exchange  "ptches  i-'ith  permission 
of  the  chief  of  deoartment  and  time  worked  on  such  exchange 
of  watches  shall  not  be  construed  as  time  in  violation  of 
the  limitation  of  120  hours  in  any  fifteen-day  period." 

The  following  history  of  Charter  Section  36  is  pertinent: 

For  many  years  orior  to  January  1,  1919,  the  Fire  Deoartment 
operated  "ith  one  olatoon,  and  the  officers  and  members  worked  a 
continuous  twenty-four  hour  shift,  with  every  fifth  day  off. 
In  the  election  of  November  7,    1916,  the  electorate  approved  a 
charter  amendment,  which  by  its  own  terms  became  operative  on 
January  1,  1919,  creating  the  "two  olatoon"  system,  with  tours 
of  duty  alternating  weekly  between  the  day  (8  a.m.  to  6  p.m.) 
and  night  (6  o.m.  to  8  a.m.)  shifts.   That  original  amendment 
provided  that  ''no  officer  or  member  shall  be  required  to  remain 
on  duty  for  more  than  fourteen  consecutive  hours." 
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In  the  election  of  November  5»  19l|6,  Section  36  was  amended 
to  add  the  provision  that  no  officer  or  member  "shall  be  required 
to  work  more  than  one  hundred  and  thirty  (130)  hours  in  any  fifteen 
day  period,"   (In  the  election  of  November,  1950»  the  130  hour 
provision  was  reduced  by  amendment  to  the  presently  effective 
120  hour  provision.) 

In  the  election  of  November  If,  191+7  >  the  "exchange  of  watches" 
provision  (set  forth  in  full  above)  was  amended  into  Section  36. 
Such  'as  the  first  time  that  the  local  chcrter,  at  least  since 
the  institution  of  the  two  ->latoon  system  (January  1,  1919),  made 
explicit  provision  for  exchange  of  watches  by  firemen.  Additional 
investigation  has  disclosed,  however,  that  ever  since  the 
inceotion  of  said  tvo  platoon  system,  and,  of  course,  prior 
to  the  effective  date  of  the  amendment  of  November  1+,  191+7* 
exchange  of  watches  by  firemen  was  allowed  by  rule  of  the  Fire 
Commission. 

As  gleaned  from  the  general  tenor  of  your  above-quoted 
request,  as  "ell  as  from  consultation  with  you  following  my 
receiDt  thereof,  you  conceive  your  immediate  problem  to  be  this: 
Can  you  ^rant  the  oermission  sought  to  work  five  2ij-hour  watches 
in  view  of  the  fact  that  Section  36  provides  for  two  platoon 
service,  with  watches  of  10  and  lLj.  hours  during  any  given  period 
of  21+  hours? 

The  basic  charter  authority  for  exchange  of  watches,  as 
shown  above,  is  ^resent  in  Section  36 J  and  has  existed  therein 
since  ;:arch  8,  19^ #  the  date  of  final  spprovcl  by  the  California 
Legislature  of  the  above-mentioned  amendment  of  November  l|,  191+7. 
In  addition,  at  all  tinies  prior  to  said  amendment,  and  since  the 
institution  of  the  10  and  ll^-hour  watch  (i.e.,  the  two  platoon) 
system  in  1919,  the  men  exchanged  watches  under  the  sanction  of 
Pire  Commission  rule. 

Additional  investigation  has  disclosed  that  since  the 
inception  of  the  two  n la toon  system  (in  1919),  it  has  been 
common  snd  continuoue  oractice  in  the  fire  department  to  allow 
exchange  of  watches  under  circumstances  which  have  resulted 
in  firemen  being  on  continuous  duty  for  2\±   hours,  and  longer. 
An  examole  thereof  is  as  follows:   Fireman  A  is  on  duty  on  the  day 
watch  (6  a.m.  to  6  p.m.)  and  Fireman  B  is  scheduled  for  duty  on 
the  night  vatch  (6  p.m.  to  8  a.m.).  During  the  course  of  A' s  watch 
B  contacts  A  and  arranges  for  an  exchange  so  that  B  will  be  off 
duty  that  same  ni^ht  and  A  vi  11  work  thet  watch  for  E.  A  wo  rks 
B's  night  watch,  and  then  A  continues  on  to  work  his  own  day  watch 
the  next  day.  Thus,  A  has  been  on  duty  continuously  for  three 
watches,  or  a  total  of  3U  hours.   Even  if  A's  work  schedule  is 
such  that  he  does  not  have  to  stay  on  for  the  day  watch  after 
having  '-'orked  E's  night  watch,  A  has  still  been  on  duty  continuously 
for  2I4.  hours. 
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Such  practice  in  the  department,  joined  in  by  the  several 
commissions  and  chiefs  in  authority  since  1919,  has  resulted  in 
a  contemporaneous,  executive  construction  which  is  of  utmost 
persuasion  in  resolving  the  oroblem  suggested  by  you.   It  is 
axiomatic  in  the  field  of  statutory  interpretation  that  "contempor- 
aneous exposition  is  in  general  the  best".   (Civil  Code,  Sec.  3535) 
The  rule  is  expressed  with  clarity  in  23  Cal.  Jur.  775-776,  as 
follows: 

"And  a  contemporaneous  interpretation,  long  acquiesced 
in  by  all  persons  who  could  possibly  have  an  interest 
in  fie  matter,  has  been  held  sufficient  to  justify  a 

court  in  resolving  any  doubt  it  might  have  

in  favor  of  sustaining  such  long  unquestioned  inter- 
pretation." 

"  a  contemporaneous  construction  by  executive 

officers  .....  charged  with  the  duty  of  executing  an 
ambiguous  statute,  especially  if  it  has  extended  over 
a  lon£.  ^eriod  of  years,  is  entitled  to  consideration 
and  is  given  preat  veifht  by  thei  courts.   Indeed,  it 
has  been  said  thet  the  courts  shoul  not  depart  from 
such  a  construction  if  it  accords  with  the  natural  meaning 
of  t.ze   statutory  words  and  has  not  proven  to  be  productive 
of  confusion  or  oromotive  of  litigation,  or  otherwise 
conflict  with  the  policy  of  the  law."   (emphasis  ad^'ed) 

Investigation  has  disclosed  no  "confusion"  or  "litigation" 
arising  out  of  the  bef orementioned  practice  of  allowing  exchange 
of  watches  which  resulted  in  longer  continuous  service  (for  an 
individual  fireman)  than  10  or  ll\.   hours.   Additionally,  there 
would  appear  to  be  nothing  plainly  evident  in  the  history  and 
content  of  the  "two  platoon"  amendments  which  oroclaims  a 
policy  under  which  the  established  -oractice,  as  set  forth  above, 
should  be  declared  illegal. 

3  above  shown,  the  "two  platoon"  amendment  was  passed 
by  the  electorate  in  the  election  of  liovember  7,  1916.  A  study 
of  the  official  argument  to  the  voters  on  the  oroposed  amendment 
shows  an  intermixture  of  Purposes  for  the  change  from  single 
platoon  system,  with  its  2i|  hour  watch,  to  the  two  platoon  system, 
with  its  10  and  II4.  hour  watches.   Such  nurnoses  were  expressed 
as  follo'-'s:   (1)  To  assist  in  comolete  motorization  of  the 
department;  (2)   Economy;  and  (3)   Efficiency  in  the  fire  fighting 
force. 

It  seems  evident  that  only  the  third  of  the  three  foregoing 
purposes  is  material  to  our  nresent  issue.   Relative  to  that 
efficiency"  nuroose,  the  argument  to  the  voters  pointed  out 
that  "by  eliminating  the  one  day  vacation  in  every  five  now 
allowed  members  of  the  department,  the  necessity  of  dividing 
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the  force  by  five  for  day3-off  would  be  avoided.   The  services 
of  two  .en  are  thereby  gained  in  each  company.   By  eliminating 
meal  hours  made  necessary  by  the  present  single  shift  system 
with  its  twenty-four  hours  of  continuous  service,  the  necessity 
of  -ividing  the  remaining  number  by  three  is  avoided.   The  fact 
that  one-third  of  the  men  on  duty  aro  absent  from  quarters  for 
meals  during  nine  hours  of  each  day,  leaves  the  companies 
undermanned  during  that  oeriod.   This  constitutes  the  most 
dangerous  defect  of  the  nresent  system  as  regards  the  protection 

of  life  and  property  Under  the  proposed  two  platoon 

system  the  numerical  strength  of  the  companies  vl  11  be  equal 
at  all  hours  ....  No  men  would  be  absent  from  quarters  for 
any  reason  during  the  full  period  of  their  shift." 

Said  argument  also  pointed  out  that  "the  firemen  will  then 
have  an  average  tvelve-hour  day  instead  of  the  present  twenty* 
four  hour  day." 

It  would  appear  that  no  purpose  or  oolicy  set  forth  above, 
as  ^resented  by  the  orooonent  argument  to  the  voters  in  1916, 
coulc"  be  thwarted  by  allowing  changes  of  watches  'which  result 
in  a  fireman  performing  service  continuous  beyond  the  10  and  llj. 
hour  periods  set  up  by  the  two  nlatoon  system.   The  reduction 
of  the  average  wcrk  day  for  the  firei.-.en  is  a  oersonal  benefit 
which  v;ould  clearly  seem  canable  of  waiver  by  an  individual 
fireman  in  an  instance  where  he  chooses  to  exchange  a  watch 

h  another  'ireman.   (see  23  Cal.  Jur.  627;  56  Am«  Jur.  108) 
Vhile  the  "waiver  of  benefit"  rule  is  subject  to  the  qualification 
that  no  waiver  may  be  made  when  the  statute  establishes  some 
fundamental  public  policy,  In  which  the  element  of  individual 
benefit  is  only  secondary,  no  such  underlying  put  lie  policy 
seems  oresent  in  the  history  noted  above.   Throughout  the  history 
of  the  two  nlatoon  amendments  It  has  been,  and  still  is,  provided 
that  no  officer  or  fireman  can  be  "required"  to  work  longer  than 

:ours  in  a  period  of  21;  hours  (subject  to  exception  not  here 
material),  nor  longer  than  120  hours  (previously  130  hours)  in  a 
fifteen  day  period.   Ey  the  exercise  of  their  choice  to  exchange 
watches,  as  allowed  by  charter,  they  are  not  being  "required"  to 
work  continuously  beyond  the  10  and  H4.  hour  shifts  provided  for  by 
Section  36. 

Hence,  and  in  answer  to  your  first  cuestion,  I  conclude  that 
you  may  ^rent  the  permission  sought,  as  set  forth  in  your  request 
for  advice. 

Regarding  your  second  question,  it  would  appear  that  Section 
36  leaves  it  wi thin  the  discretion  of  the  Chief  of  Tepartment  to 
determine  'hen,  and  under  what  circumstances,  an  exchange  of 
watches  may  be  allowed,  and  that  in  granting  or  withholding  such 
permission  you  must  be  guided  toward  the  achievement  of  the  best 


OPINIO!  NO.  9l]2 
Page  6 

interests  and  operating  efficiency  of  your  department.   Hence,  it 
seer.s  clear  that  you  nay  permit  such  extensions  of  the  members' 
trial  "21|  hour  shift",  achieved  by  their  exchange  of  watches,  as, 
in  your  discretion,  you  feel  reasonably  necessary  to  allow  a  fair 
test  of  the  advisability  of  proposing  the  mentioned  charter 
amendment. 

You  are  ac'visec  as  above  set  forth  with  regard  to  the  tvio 
questions  proposed. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

TO:  Frank  P.  Kelly,.  Chief 

San  Francisco  Fire  Department 

2  City  Hall 

San  irran cisco,    California 


•PB/TJB 


April  19.   195$ 


Mr.    Thomea  A,    irooks 

Chief  Administrative   Officer 

289  City   Hall 

San  Frenciaco  2,   California 

Attentions      Mr.   Een  Kline 

Dear  Sirt 

I  have  for  reply  your  letter  of  April  ll|,  1955»  in  which 
you  Inquire  aa  to  the  effect  of  the  propoaed  amendment  of  Government 
Code  $26205  contained  in  Aaaembly  Bill  No.  2358,  upon  destruction 
without  microfilming  of  county  records  no  longer  useful  and  not 
specifically  required  by  lsw  to  be  retained. 

The  propoaed  amendment  to  §26205  would  allow  the  board 
of  supervisors  of  any  county  to  authorise  destruction  of  any  record, 
paper,  or  document  "which  has  been  recorded  or  filed  pursuant  to 
law,"  upon  condition  that  it  be  firat  microfilmed.  Aa  §26205  now 
reade,  boards  of  supervisors  are  allowed  to  exercise  such  authority 
only  with  respect  to  sny  record,  paper  or  document  "which  is  not 
expressly  required  by  lsw  to  be  filed  end  preserved." 

The  purpose  of  the  amendment  appears  to  be  to  remove  the 
mierof liming  requirement  (aa  a  condition  precedent  to  destruction) 
from  records  "not  expressly  required  by  lew  to  be  filed  end  preserved,1 
and  confine  that  requirement  to  records  which  have  been  "recorded 
or  filed  pursuant  to  law." 
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RT.  Thomas  A.  Frooks  -2-  April  19,  1955 

In  my  opinion  the  proposed  a-nendment  will  make  It  nossible 

fop  county  records  no  longer  useful  and  not  apeclflcally  required 

by  law  to  be  retained,  to  be  disposed  of  without  microfilming, 

provided  they  fall  Into  the  categories  covered  by  5526201  and  26202 

ef  the  Oovernxent  Code.   These  sections  read: 

J 26201.   Peatructlon  or  disposition  of  duplicate  records, 
etc.   The  boarc  ray  authorize  at  any  time  the  destruction 
or  disposition  of  any  duplicate  record,  paper,  or  document, 
the  original  or  a  permanent  photographic  reproduction  of 
which  Is  In  the  files  of  any  officer  or  department  of  the 
county. 

§26202.  Destruction  or  disposition  of  records  more  then 
five  years  p\d.   The  board  may  authorize  the  destruction 
or  dlapoaition  of  any  record,  paper,  or  document  which  Is 
more  than  five  years  old  and  which  was  prepared  or  received 
pursuant  to  a  county  ordinance  or  in  any  manner  other  than 
pursuant  to  a  atate  statute. 

It  Is  Important  to  note  that  §26205  as  It  now  reads  nserely 
lays  down  conditions  under  which  boards  of  supervisors  may  authorise 
the  destruction  of  county  records  alternative  to  the  conditions  laid 
down  in  * '26201  and  2620?.   {2620$  was  not  Intended  to  affect  any 
provisions  of  law  otherwise  permitting  boards  of  supervisors  to 
authorise  the  destruction  of  records,  such  as  5  526201  and  26202. 
Any  contrary  iaroression  created  by  Opinion  N".  831  dated  April  27, 
195U,  it  erroneous. 

The  second  and  fourth  paragraphs  of  5328.1  of  Article  k» 
P»rt  I,  of  the  San  Francisco  *tinleipsl  Code  (Ordinance  No.  7070, 
•nacted  ^ecember  19,  1951 )  ere  an  exercise  by  the  Board  of  Super- 
visors of  the  authority  conferred  on  it  by  Government  Code  526202. 
These  paraprsphs  readi 
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Hr.  Thomas  A.  Brooks  -3-  April  19,  1955 

NA  department  head  It  authorized  to  destroy  or 
otherwise  dispose  of  useless  records  of  his  department 
five  years  sfter  their  origin  end  after  they  have  served 
their  purpose  end  sre  no  longer  required,  except  thst 
records  pertaining  to  financial  matters  shall  be  destroy- 
ed only  sfter  approval  by  the  Controller,  those  hsving 
legsl  significance  only  with  the  spproval  of  the  dty 
Attorney,  and  payroll  checks,  time  csrds  and  related 
documents  only  with  the  spnroval  of  the  Retirement  losrd; 
on  requeat,  payrolls,  time  certs  etc.,  shsll  be  delivered 
to  the  Retirement  Board  In  lieu  of  being  destroyed." 

"Nothing  In  this  section  shsll  be  deemed  to  spply 
to,  or  authorise  the  destruction  of  any  records  that  are 
kept  pursuant  to  a  state  statute,  or  sre  accumulate^  by 
a  city  department  while  ecting  in  a  state  matter." 

These  paragraphs  apply  to  municipal  records  end  to  such  county  records 

ss  fsll  within  the  purview  of     ,2. 

Eut  the  third  paragrao:.     326.1  which  readai 

"Records  less  than  five  years  old  may  be  destroyed 
or  otherwise  disposed  of  if  their  destruction  or  other 
disposition  within  s  shorter  length  of  time  Is  specific- 
ally orovlded  for  in  a  schedule  for  the  systematic 
destruction  of  useless  recorcs  recommended  by  the  depart- 
ment head,  approved  by  the  Chief  Administrative  Officer, 
board  or  commission  concerned,  by  the  City  Attorney  as 
to  records  of  le^al  slgniflcsnce,  by  the  Controller  as 
to  records  relating  to  financial  uAtters,  by  the  retire- 
ment Foard  as  to  time  rolls,  time  csrds,  psyroll  checks 
anc  related  matters,  and  adopted  Ly  resolution  of  ths 
Board  of  Super vis or ••" 

Is  no^  in  conformance  with  §2620?,  and  only  municipal  records,  as 

slstlnpulshed  from  county  records,  may  be  destroyed  pursuant  thereto. 

Our  Foard  of  Supervisors  hss  not  passed  en  ordlnsnce 

authorising  destruction  of  records  pursuant  to  Government  Code 

1126201  end  2620$,      Prom  time  to  ti-ne  it  has  by  resolution  suthorlsed 

destruction  of  various  records. 

Very  truly  yours, 


>N  R.  HOLM 
City  Attorney 
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OPINION  NO.  9i+3 
April  22,  1955 

.:   CONSTITUTIONALITY  CP  S.B.  332  AND  S.B.  333 
TRAKSFERRIHQ  GOLDEN  GATE  BRIDGE  TO  TOLL 
EHIDGE  AUTHORITY,  ASSUMING  3GNDING  DEBT  AND 
APPROPRIATING  FUNDS. 

Bentle;  ien : 

I  have   your  request   for   an   opinion   as   follows: 

REQUEST 

"At  the  meeting  of  the  Board  of  Supervisors  on 
onday,  April  11th,  there  was  on  the  calendar  legislation 
from  the  County,  State  and  National  Affairs  Committee 
endorsing  S.B.  332  and  333,  transferring  ownership  and 
control  of  the  Golden  Gate  Bridge  fron  the  Golden  Gate 
bridge  and  Highway  District  to  the  Toll  Bridge  Authority 
of  the  State  of  California. 

"Nr.  O'Gara,  legislative  representative  of  the 
Golden  Gate  Bridge  and  Highway  District,  presented 
resolution  No.  Wi2>k»    copy  of  which  is  attached,  adopted 
by  the  Board  of  Directors  of  the  Golden  Gate  Bridge  and 
Highway  Jistrict  on  April  ?th.   In  this  resolution  Nr. 
i.cAcliffe,  attorney  for  the  Colden  Gate  Bridge  and 
Highway  District,  questions  the  constitutionality  of 
S.B.  332  and  333. 

"I  have  been  directed  by  Supervisor  Halley  to 
request  that  you  analyze  the  provisions  of  S.B.  332 
and  333  and  advise  this  Board  whether  or  not  in  your 
mind  these  bills  are  constitutional. 

"Inasmuch  as  consideration  of  the  aforementioned 
bills  has  been  continued  to  April  25th,  your  response 
will  be  appreciated  not  later  than  that  date." 

OPINION 

In  a  letter  to  the  Board  of  Supervisors  dated  January  29, 
1951*  I  pointed  out  as  follows: 

"Again  I  must  call  your  attention  to  the  outstanding 
bonds.  Specific  dates  of  maturity  are  given  to  each  bond 
and  are  referred  to  as  non-callable.  Under  the  District 
r>.ct  (Sec.  27229)  tney  may  be  refunded.  hen  purchasers 
of  these  bonds  bid  for  them  they  did  so  on  the  basis  they 
would  nature  on  the  dates  specified  and  at  the  interest 
rates  stated.  They  were  made  attractive  to  investors  due 
to  the  right  to  impose  a  tax  for  the  purpose  of  paying 
the  interest  and  principal. 
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"la  the  bonds  thenselves  it  is  provided: 

1 7or  the  prompt  payment  hereof,  both  principal 
and  interest  as  the  sane  become  due,  the  full 
faith  and  credit  of  said  District  are  hereby 
irrevocably  pledged.' 

•and  that  provision  has  been  made  by  lav;  for 
the  levy  and  collection  of  a  direct  annual  tax 
upon  all  taxable  property  within  said  District 
sufficient  to  pay  the  principal  and  interest 
of  this  bond." 

"All  the  foregoing  constitutes  valid  and  binding  con- 
tracts under  the  terms  specified  that  may  not  be  abridged 
or  altered  without  the  consent  of  the  owners  of  the  bonds, 

"Any  act  of  the  legislature  assuming  the  liability 
of  the  District  could  not  efface  this  contractual  right 
as  it  would  violate  both  Federal  and  State  Constitutions 
prohibiting  the  impairment  of  contracts.   (ll+th  Amend. 
and  Sec.  16,  Article  1).   If  intervening  agencies  failed 
to  pay  in  accordance  with  the  act  authorizing  the  issuance 
of  the  bonds  and  the  provisions  of  the  bonds  the  tax 
liability  could  be  enforced  against  the  counties  within 
the  District." 

Section  27356  of  the  Streets  and  Highways  Code,  as  contain- 
ed in  Senate  Bill  ::o.  332,  reads  as  follows: 

"27356.   From  and  after  the  date  of  the  assumption 
of  the  bonded  indebtedness  of  the  Golden  Gate  Bridge  and 
Highway  District  pursuant  to  this  chapter,  taxes  shall 
not  be  levied  pursuant  to  Chapters  11  and  16  of  this 
part  for  the  payment  of  the  interest  on  or  principal  of 
the  bonds  of  the  district  assumed  as  a  debt  or  debts, 
liability  or  liabilities,  of  the  State  of  California." 

This  section  construed  according  to  its  express  terms 
attempts  to  efface  the  contractual  right  of  the  bondholders  to 
enforce  the  payment  of  the  principal  and  Interest  of  the  bonds  on 
the  taxable  property  within  the  district  and  as  pointed  out  in  my 
January  29,  1951  letter  such  attempt  is  ineffectual  under  the  11+ th 
Amendment  of  the  United  States  Constitution  and  Article  I,  Section 
16  of  the  State  Constitution. 

i.owever,  a  court  in  construing  an  enactment  of  the  State 
Legislature  under  settled  rules  of  statutory  construction  will  en- 
deavor to   ive  it  that  construction  which,  without  doing  violence 
to  the  language  used,  will  harmonize  with  the  Constitution  and  com- 
port with  the  legitimate  powers  of  the  Legislature.  So  here  if  the 
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act  were  otherwise  unobjectionable  from  a  constitutional  standpoint 
a  court  possibly  mi^ht  so  construe  Section  2735°  as  meaning  that  a 
tax  shall  not  be  levied  on  the  taxable  property  within  the  district 
so  lone  as  the  state  did  not  default  on  the  obligations  it  assumed 
under  the  act.   So  the  validity  of  the  act  in  its  other  aspects  will 
be  hereinafter  considered  on  the  assumption  that  a  court  would  so 
construe  Section  2735a  or  that  this  section  will  be  amended  to  clear- 
ly comport  with  the  legitimate  powers  of  the  Legislature  prior  to 
enactment  of  the  bill. 

S.B.  332.   in  its  other  provisions  provides  in  substance 
that  the  toll  bridge  is  to  be  a  part  of  the  State  Highway  system  to 
be  maintained  and  operated  by  the  Department  of  Public  Works;  that 
the  board  of  directors  of  the  District  is  abolished  and  the  Califor- 
nia Toll  Bridge  Authority  succeeds  to  all  their  duties,  powers, 
purposes,  responsibilities  and  jurisdiction;  that  the  authority 
assumes  control  of  all  properties,  real  and  personal,  all  moneys, 
funds  and  other  assets  of  the  district,  and  that  all  moneys  and 
funds  of  the  district  shall  be  transferred  into  the  State  Treasury. 

Thus,  there  is  a  complete  divestiture  from  the  counties 
and  property  owners  comprising  the  district  of  all  their  assets,  all 
their  right  of  management  and  control  of  the  bridge  and  its  income 
through  their  representatives,  and  as  a  consequence  all  possibility 
of  reimbursement  from  income  of  the  tax  moneys  spent  for  the  prelim- 
inary expenses  of  the  district  amounting  in  the  case  of  the  City  and 
County  of  San  Francisco  to  the  sum  of  ,.[J.10,000.00.  At  the  same  time 
the  property  owners  are  necessarily  left,  if  the  legislation  be 
valid  at  all,  with  a  contingent  though  concededly  remote  liability 
for  the  Dayment  of  the  principal  and  interest  of  the  outstanding 
bonds,  the  full  faith  and  credit  of  the  state  being  pledred  as 
primary  security  therefor. 

The  legitimate  powers  of  the  Legislature  to  enact  a  measure 
accomplishing  such  a  result  is  subject  to  serious  constitutional 
doubt. 

In  the  early  case  of  Merchants  national  3ank  vs.  Escondido, 
Ujl;  Cal.  329,  an  amendatory  state  lav;  attempted  to  grant  the  board 
of  directors  of  an  irrigation  district  the  power  to  pledge  by  mort- 
gage, trust  deed  or  otherwise,  all  of  the  property  of  the  district 
as  additional  security  for  the  payment  of  its  bonds.   The  court  found 
in  the  legislation  an  impairment  of  a  contractual  right  existing 
between  the  state  and  the  individuals  of  the  district  whose  property 
was  thereby  affected  and  held  the  amendatory  act  unconstitutional 
and  invalid.   The  court  stated  (page  335): 

"The  act  providing  for  the  organization  of  the  district, 
and  the  organization  of  the  district  under  the  provisions 
of  the  act  by  the  vote  of  its  electors,  cannot  be  other- 
wise regarded  than  as  a  contract  between  the  state  and 
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the  individuals  whose  property  was  thereby  affected.  The 
contract,  indeed,  lacks  one  of  tne  ordinary  elements  of 
contracts--nanely,  the  actual  consent  of  all  the  parties 
to  it;  but  by  the  provisions  of  the  statute  the  majority 
of  the  electors  were  empowered  to  act  and  consent  for 
the  individual  proprietor;  and  unless  this  were  a  legiti- 
mate exercise  of  the  powers  of  the  state,  the  statute 
itself  v.'ould  be  invalid,  .ience  the  consent  of  all  the 
parties  to  the  contract  was  in  fact  given  either  person- 
ally or  by  their  authorized  agents;  and  there  was  thus 
created  a  complete  contract  between  the  parties  by  the 
terms  of  which  the  property-owners  in  the  district  con- 
sented to  the  burden  imposed  upon  their  property  by  the 
provisions  of  section  17  of  the  original  act,  and  to  no 
other.   The  burden  thus  imposed  was,  that  the  bonds 
issued  under  the  act  should  'be  paid  by  revenue  derived 
from  an  annual  assessment  upon  the  real  property  of  the 
district,'  and  that  their  lands  should  'be  and  remain 
liable'  for  such  assessment;  and  this  implied  that  this 
should  be  the  extent  of  the  burden.   But  by  the  amenda- 
tory act,  the  board  of  directors  is  authorized,  without 
the  consent,  or  even  the  knowledge,  of  the  landowners, 
to  pledge  or  hypothecate  the  property  acquired  by  their 
contributions--that  is  to  say,  acquired  with  their  money-- 
and  thus  to  subject  them  to  the  liability  of  losing 
entirely  the  property  thus  acquired;  which  is  not  only 
their  property,  but  by  the  express  provision  of  the 
statute  (sec.  13)  has  been  'dedicated  and  set  apart  to 
the  uses  and  purposes  set  forth  in  the  original  act'; 
which  would  leave  them  only  the  liability  for  continued 
assessments  until  the  balance  of  the  bonds  shall  be  paid. 
We  have  no  doubt,  therefore,  that  in  this  respect  also 
the  legislature  went  beyond  its  constitutional  powers." 

In  the  case  of  Peery  vs.  City  of  Los  Angeles,  18?  Cal.  753  > 
the  court,  after  quoting  the  language  above  quoted  from  the  Escondido 
case,  said,  at  page  767: 

e  do  not,  however,  deem  it  necessary  to  go  so  far  in 
this  cas6  as  to  hold  that  a  contractual  relation,  in  the 
ordinary  s  ense  of  the  term,  has  been  created  between  the 
electors  of  the  city  of  Los  Angeles  and  the  officials 

creof  by  the  proposal  and  approval  of  these  bond  issues, 
but  we  are  satisfied  that  a  status  analogous  to  such 
relation  was  created  through  the  exercise  of  the  consti- 
tutional right  of  the  electors  of  said  city  in  approving 
the  creation  of  the  bonded  indebtedness  represented  in 
these  two  bond  issues  upon  the  express  conditions  and 
assurances  contained  in  the  act  of  1901,  which  may  not 
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be  changed  in  the  manner  and  to  the  extent  it  is  sought 
to  be  changed  under  the  provisions  of  the  act  of  1921, 
without  working,  in  effect,  a  fraud  upon  the  electors 
through  securing  their  votes  for  the  approval  of  these 
bond  issues  upon  terns  and  conditions  which  will  not  be 
kept  if  the  attempted  sale  of  these  bonds  below  their 
par  value  is  liven  the  sanction  of  this  court.'1 

The  rule  of  law  propounded  in  both  the  Escondldo  case 
(supra)  and  the  Peery  case  was  limited  to  the  particular  facts  of 
tkese  cases,  it  was  held  in  the  later  case  of  La  Hesa,  etc.  Irr. 
District  vs.  Kalley,  197  Cal.  50.   The  holding  of  this  case  is 
succinctly  stated  in  the  syllabus,  as  follows: 

"As  to  the  general  powers  of  an  irrigation  district 
or  as  to  the  methods  of  its  management  and  conduct  or  as 
to  the  method  or  manner  of  issuing  bonds  for  the  purpose 
of  carrying  on  the  worl:  of  said  district  or  fulfilling 
the  purposes  of  its  organization,  such  a  district  is  not 
limited  and  the  people  and  property  owners  within  the 
same  are  not  confined  to  the  precise  terms  of  the 
statutes  in  force  at  the  time  of  the  organization  there- 
of; and  such  statutes  do  not  constitute  a  contract 
between  the  state  and  the  individual  property  owners  who 
voted  to  create  said  district,  but  the  same  may  be 
changed  by  subsequent  legislation." 

The  true  distinction  between  these  decisions  is  pointed  out 
in  the  case  of  County  of  San  Die,,  o  vs.  Childs,  217  Cal.  109,  wherein 
the  court  points  out  as  follows  \pp»   120,  122): 

"It  is  likewise  the  well-settled  lav;  of  this  state 
that  when  valid  proceedings  for  improvements  by  special 
assessment  have  been  completed  and  bonds  have  been  issued 
to  represent  the  assessments,  a  contractual  relation 
between  the  property  owner  and  the  bondholder  has  been 
established.   In  Chapman  v.  Jocelyn,  182  Cal.  29U  /I87 
Pac.  962,  96,27,  it  was  said:   »A  street  assessment  is  a 
contract  and  the  provisions  of  the  statute  in  force  at 
the  time,  providing  the  manner  of  its  enforcement  are  a 
part  of  such  contract.   (Crei^hton  v.  Pragg,  21  Cal.  115; 
Houston  v.  ..cXenna,  22  Cal.  550,  553.)   •  •  •   The  Con- 
stitution forbids  the  passage  of  a  law  impairing  the 
obligation  of  a  contract.   (Art.  I,  sec.  IS.)   It  follows 
that  a  law  enacted  after  such  contract;  is  made,  and  which 
materially  alters  the  remedy  of  the  bondholder  to  enforce 
his  lien  by  means  of  a  sale,  or  the  rights  of  the  owner 
under  the  law  existing  at  the  time  the  bond  was  issued, 
cannot  apply  to  previous  contracts  and  can  have  only  a 
prospective  effect.' 
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"Two  additional  cases  relied  upon  by  the  petitioner 
require  mention.   The  first  is  La  Kesa  etc.  Irr.  Dist.  v. 
Halley,  197  Cal.  50  /239  Pac.  719,  12^/,      That  case 
involves  the  right  of  the  legislature  to  change  the 
general  powers  of  irrigation  districts,  the  method  of 
their  management  and  the  manner  of  issuing  bonds  for 
carrying  out  the  purposes  of  the  district.   It  was  con- 
tended therein  that  the  terms  of  the  statute  in  force  at 
the  tine  of  the  organization  of  an  irrigation  district 
constituted  a  contract  between  the  state  and  the  individual 
land  owners  in  the  district  who  as  electors  voted  to  create 
the  district,  which  could  not  be  changed  or  impaired  by 
subsequent  legislation.  The  contention  was  rejected  and 
this  court  very  properly  pointed  out  the  distinction  be- 
tween the  contractual  relation  existing  after  a  completed 
election  proceeding,  as  in  Peery  v.  City  of  Los  Angeles, 
107  Cal.  753  Z2°3  Pac.  992,  19  A.  L.  R.  lOl^,  and  the 
absence  of  such  relation  before  an  election  for  the 
Issuance  of  bonds  had  taken  place,  stating  in  that  connec- 
tion, 'that  the  doctrine  that  the  legislature  may  not 
change  the  law  governing  the  issue  and  terms  of  disposi- 
tion of  bonds  by  cities  was  ^iven  application  to  a  condi- 
tion wherein  certain  bonds  of  the  city  of  Los  Angeles  had 
already  been  voted  and  issued  prior  to  the  making  of  a 
change  in  the  law  permitting  such  bonds  to  be  disposed  of 
below  par  In  contravention  of  the  terms  of  the  law  in 
existence  at  the  time  of  the  election,  whereby  the 
electors  voted  to  issue  and  sell  bonds  of  the  city  at  par 
and  not  otherwise . ' "   (Underscoring  added) 

Thus  it  appears  that  once  the  election  for  the  issuance  of 
bonds  by  public  agencies  has  taken  place  and  the  bonds  are  issued  a 
contractual  relationship  exists  not  only  between  the  bondholders  and 
the  property  owners,  but  also  between  the  property  owners  and  the 
State  or  other  lew  making  agency  involved  while  such  bonds  remain 
outstanding  and  unredeemed  which  may  not  be  impaired  by  subsequent 
legislation.  That  such  a  contractual  relationship  exists  with 
reference  to  the  Golden  Gate  Bridge  and  Highway  District  was  defin- 
itely indicated  in  the  case  of  Golden  Gate  Bridge  etc.  Dist.  vs. 
Pilmer,  217  Cal.  iSkt   where  the  court  'discusses  it  as  follows 
(pp.  757,  758): 

"In  support  of  their  position  respondents  rely  upon  the 
principle  firmly  established  that,  by  reason  of  a  pro- 
posal on  the  part  of  the  officers  of  a  municipality  or 
district  and  the  approval  of  the  electors  therein  as  to 
the  authorization  and  issuance  of  a  bond  issue,  a  status 
analogous  to  a  contractual  relation  comes  into  being, 
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which  is  entitled  to  protection  under  the  Constitution. 
This  proposition  may  not  be  denied. 


"Another  decision  of  this  court  cited  by  respondents 
is  G'Farrell  v.  Sonoma  County,  139  Cal.  3U3  /2"08  Pac.  Ilj7« 
The  board  of  supervisors  called  an  election  for  the  pur- 
pose of  voting  bonds  for  the  construction  of  a  road  of  a 
definite  length,  and  stating  the  amount  to  be  expended. 
Subsequently  the  board  attempted  to  enter  into  a  contract 
for  the  construction  of  only  a  part  of  the  road  specified. 
This  court  held  that  the  order  calling  the  election,  and 
the  ratification  of  that  order  by  the  electors,  constituted 
a  contract  between  the  state  and  the  individuals  whose 
property  was  thereby  affected--a  contrect  which  could  not 
be  altered  except  by  all  the  parties  thereto.   The  state- 
ment of  facts  in  the  case  serves  to  distinguish  it  from 
the  present  situation." 

None  of  the  cases  discussed  herein,  or  considered  by  me 
but  not  discussed  herein,  involve  the  same  factual  situation  that 
would  be  engendered  by  the  passage  of  Senate  Till  No.  332.  A  bridge 
and  highway  district  controlling  an  operation  like  the  Golden  Gate 
Bridge  is  an  essentially  different  operation  than  a  local  irrigation 
or  improvement  district  and  unquestionably  has  a  greater  statewide 
purpose,  and  this  factor,  as  well  as  the  factor  of  any  outstanding 
public  benefit  accomplished,  would  undoubtedly  be  weighed  by  a  court 
in  determining  whether  the  proposed  legislation  violates  the  consti- 
tutional prohibition  against  the  impairment  of  contracts. 

However,  it  cannot  be  gainsaid  that  the  subject  legislation 
attempts  to  make  a  complete  change  in  the  conditions  under  which  the 
votes  were  given  and  the  liabilities  incurred  by  the  electors  and  the 
bonds  purchased  by  the  investors,  and  in  my  opinion  these  substantial 
changes  cannot  be  accomplished  without  the  consent  of  the  parties  to 
the  contractual  relationships  thus  created.   I  therefore  seriously 
doubt  the  constitutionality  of  Senate  Sills  No.  332  and  333 • 

You  are  thus  advised. 

Respectfully  submitted, 


TJB 

TO:  Board  of  Supervisors 
235  City  Hall 

San  Francisco  2,  California 
r.ttn:   i.r.  John  R.  KcC-rath 
Clerk  of  the  Board 


DION  R.  HOLL,  City  Attorney 


OPINION  NO.  944 
May  6,  1955 

SU3JZCT:  CHARTER  SECTION  36;  LEGALITY  OF  EXCHANGE  OF 
WATCHES  IN  FIRE  DEPARTMENT  (SUPPLEMENTAL  TO 
OPINION  NO.  942,  DATED  APRIL  14,  1955). 

Dear  Sir: 

I  have  received  your  following  request  for  opinion: 

REQUEST 

"We  have  received  a  copy  of  your  opinion  No.  942  dated 
April  14,  1955  in  which  you  advise  the  Chief  of  the  Fire 
Department  that  'you  may  grant  the  permission  sought'.   We 
note  that  the  Chief  in  his  request  stated  that  he  had  applica- 
tions from  three  members  of  the  department  for  permission  to 
exchange  seven  watches  each  during  a  fifteen-day  period. 

"We  were  advised  on  Friday  last  that  it  is  planned  to 
permit  approximately  1200  members  -  about  2/3  of  the  personnel  - 
to  'exchange  watches'  for  a  period  of  60  days  to  the  end  that 
each  member  will  work  a  continuous  24-hour  tour  of  duty  followed 
by  48  hours  off  duty,  thus  in  effect  temporarily  establishing 
new  work  schedules  different  from  those  specified  in  section 
36  for  a  majority  of  the  members. 

"The  Civil  Service  Commission  at  its  meeting  on  April  29 
directed  that  you  be  asked  if  it  is  your  view  that  these 
'exchange  watches'  may  be  approved  for  approximately  2/3  of 
the  personnel  of  the  department. 

"In  view  of  the  duty  of  the  Secretary  of  the  Civil 
Service  Commission  to  approve  payrolls  under  the  rules  of  the 
Civil  Service  Commission  (Section  141)  or  to  approve  or  dis- 
approve timerolls  (section  150)  the  Civil  Service  Commission 
also  requests  your  opinion  as  to  whether  any  personal  liability 
will  lie  against  the  Civil  Service  Commission  or  the  Secretary 
thereof  because  of  approval  of  timerolls  covering  these  'ex- 
changes of  watch'  if  it  should  be  found  that  the  proposed  work 
schedules  (i.e.  24  hours  on  and  48  off)  are  illegal. 

"We  will  appreciate  your  early  advice  as  timerolls  respect- 
ing these  new  work  schedules  will  be  in  our  hands  on  May  16 
for  approval  or  disapproval." 

OPINION 

In  answer  to  the  first  question  proposed  by  you  (third  paragraph 
of  your  request),  your  attention  is  directed  to  the  language  in 
Opinion  942  (pp.  5-6)  wherein  it  is  said: 
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Section  36  leaves  it  within  the 

discretion  of  the  Chief  of  the  Departinc 
to  determine  when,  and  under  what  circumstances,  an  ex- 
change of  watches  may  be  allowed,  and  that  in 
granting  or  withholding  such  permission  you  (Chief 

Pof  Department)  must  be  guided  toward  the  achievement 
of  the  best  interests  and  operating  efficiency  of 
your  department."   (Parenthetical  matter  added.) 

Such  advice  finds  foundation  in  that  provision  of  Charter 
Section  36  which  proclaims  that  "Officers  and  members  may  exchange 
watches  with  permission  of  the  chief  of  department."   (See  sixth 
paragraph.)  Said  section  places  no  limitation  upon  the  number  of 
officers  and  members  to  whom  the  Chief  may,  in  the  exercise  of  his 
discretionary  power  above  discussed,  grant  permission  for  watch  ex- 
changes.  Hence,  it  is  my  view  that  the  Chief  may,  if  he  sees  fit, 
grant  his  approval  for  any  number  of  watch  exchanges  as  may  be  re- 
quested of  him  by  the  officers  and  members  of  his  department. 

In  answer  to  your  second  question  (fourth  paragraph  of  your  re- 
quest), I  must  first  say  that  my  advice  is  in  no  way  to  be  construed 
as  a  concession,  express  or  implied,  that  such  exchange  of  watches 
as  the  Chief  of  Department  may  allow  will  result  in  illegal  work 
schedules.   Additionally,  I  do  not  conceive  that  by  allowing  watch 
exchanges,  as  permitted  by  Charter  Section  36,  the  Chief  is  setting 
up  work  schedules  consisting  of  "24  hours  on  and  48  hours  off."   On 
the  contrary,  the  system  of  10  and  14  hour  watches  remains  in  force 
and  effect,  and  it  is  only  by  virtue  of  charter-granted  permission 
for  watch  exchanges  that  an  individual  officer  or  member  may  remain 
on  duty  beyond  such  periods  and  may,  thereafter,  be  off  duty  for 
longer  than  the  period  customary  when  no  other  officer  or  member  owes 
him  and  agrees  to  work  off  an  exchanged  watch. 

However,  and  in  answer  to  your  specific  (second)  question,  it 
is  my  view  that  no  liability  would  attach  against  the  Commission 
or  the  Secretary  thereof  under  the  eventuality  suggested.   Such  is 
my  belief  for  the  reason  that  full  and  actual  service  would  be 
rendered  to  and  full  and  actual  wage  value  received  by  the  City  and 
County  from  officers  and  members  legally  appointed  to  and  holding 
their  positions  as  provided  for  by  applicable  local  law.   Addition- 
ally, and  insofar  as  material  issues  are  concerned,  payroll  parti- 
cipation by  the  Commission  and  its  Secretary  would  extend  no  further 
than  the  Secretary's  certification  regarding  legality  of  appointment 
(Charter  Section  150  -  see,  also,  Galli  y.  Brown,  110  Cal.  App.  (2) 
764,  at  780)  and,  perhaps,  to  the  legality  of  the  rates  of  compensa- 
tion.  (Charter  Section  73.)   In  light  of  such  limits  and  restrict- 
ions in  the  certification  procedure,  I  am  of  the  view  that  a  court 
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would  not  hold  either  the  Commission  or  its  Secretary  liable  in  the 
event  that  the  Chief  of  the  Fire  Department  had  illegally  exercised 
his  power  to  grant  permission  for  watch  exchanges. 

Accordingly,  you  are  advised  as  above  set  forth  with  regard  to 
the  two  questions  asked. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Mr.  W.  L.  Henderson 

Personnel  Director  and  Secretary 
Civil  Service  Commission 
151  City  Hall 
San  Francisco  2 


WFB/TJB 


OPINION  NO.  9^5 

May  9,    1955 

SUBJECT:   MAY  THE  CITY  AND  COUNTY  BEAR  THE  COST  OP  SPECIAL 
TYPE  UNIFORM  FOR  POLICE  OFFICER  ON  TRAFFIC  DUTY' 

Gentlemen: 

I  have  received  your  following  request  for  opinion: 

REQUEST 

"At  the  meeting  of  the  Board  of  Supervisors 
on  Monday,  April  11th,  Supervisor  McCarty  stated 
that  it  had  been  reported  to  him  that  the  Police 
Commission  had  approved  a  new  type  of  uniform  for 
police  officers  on  traffic  duty,  and  that  said 
officers  will  have  to  provide  their  own  uniforms. 

"I  have  been  directed  by  Supervisor  McCarty  to 
request  that  you  explore  the  lav;  on  the  subject  in 
an  effort  to  find  ways  and  means  of  having  the  City 
bear  the  cost  of  a  special  type  of  uniform  for  a 
special  type  of  service." 

OPINION 

It  is  my  view  that  the  problem  presented  by  the  above- 
quoted  communication  is  controlled  by  and  must  be  answered  with  the 
same  advice  as  that  contained  in  my  Opinion  No.  761,  dated  December 
21,  1953>  a  copy  of  which  is  appended  hereto. 

While  factual  differences  exist  between  the  issue  pre- 
sented by  your  Instant  request  and  that  presented  by  the  request 
concerning  which  Opinion  No.  761  was  formulated,  I  am  constrained 
to  conclude  that  an  identical  legal  issue  is  Involved  in  each  situ- 
ation and  that  such  factual  differences  are  immaterial. 

Accordingly,  and  subject  to  all  of  the  observations  made 
in  Opinion  No.  76l,  you  are  advised  that  the  City  and  County  may  not 
bear  the  cost  of  supplying  a  special  type  uniform  for  police  officers 
on  traffic  duty. 

Respectfully  submitted, 


WFB/LSM 

To:  Board  of  Supervisors 
235  City  Hall 


DION  R.  HOLM 
City  Attorney 


Attn:   John  R.  McGrath 

Clerk  of  the  Board 
ENCLOSURE:   (Opinion  to .  761  -  12/21/53) 


OPINION  NO.    761 

December   21,    1953 

SUBJECT:      MAY   POLICE  DEPARTMENT   INCLUDE   IN   ITS  BUDGET  A 
SUM   OP  MONEY  FOR   THE   PURCHASE   OP   UNIFORMS   OR 
A  GRANTING   OF  UNIFORM  ALLOWANCE  TO  MEMBERS   OF 
THE  DEPARTMENT. 

jentle:ien: 

This  office  Ll  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

11  It  has  been  called  to  my  attention  that 
some  cities  furnish  uniforms  gratis  to  members 
of  their  police  departments,  or  in  lieu  grant 
them  a  uniform  allowance. 

"I  have  been  giving  some  thought  to  the 
possibility  of  including  in  our  coming  Police 
Budget  Estimate  an  amount  for  the  purchase  of 
uniforms  or  a  uniform  allowance  for  the  members 
of  our  department.   I  was  considering  an  initial 
amount  of  ,;100.00  for  each  of  the  approximately 
1,700  members  of  the  department. 

"Before  including  such  a  request  in  our 
budget  estimate,  I  would  appreciate  an  opinion 
from  you  as  to  whether  or  not  such  a  request 
would  be  in  violation  of  any  city  and  county 
ordinances  or  charter  provisions." 

0  P  I  N  I  0  N 

The  question  proposed  in  your  request  is  not  a  new  one. 
Since  1912  the  former  City  Attorneys  of  the  City  and  County  of  San 
Francisco  have  had  several  occasions  to  consider  this  question. 
Each  time  my  predecessors  have  ruled  that  the  purchase  of  uniforms 
by  the  City  and  County  for  the  use  of  the  members  of  the  Police 
Department  and  other  departments  would  not  be  a  proper  use  of  City 
funds  and  would  be  an  increase  in  their  compensation. 

In  this  request,  for  the  first  time,  the  question  as  to 
whether  a  uniform  allowance  could  be  granted  to  the  members  of  the 
department  is  proposed. 

Upon  analysis  either  method  suggested  in  your  request 
would  have  the  same  effect,  to  wit,  the  raising  of  the  compensation 
that  the  members  of  the  Police  Department  are  presently  being  paid. 
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To  ^rant  them  free  uniforms  would  for  all  Intents  and  purposes,  be 
giving  them  additional  compensation.  Presently,  the  members  of  the 
department  must  purchase  uniforms  out  of  their  salaries  and  to  re- 
duce this  expense  would  in  effect  be  paying  them  an  additional  sum 
of  money.  Of  course  the  actual  granting  of  the  uniform  allowance 
would  definitely  be  an  increase  in  the  compensation  of  the  members 
of  the  department. 

Thus,  no  matter  which  proposal  sug0ested  in  your  request 
is  followed,  the  effect  would  be  to  increase  the  compensation  of 
the  members  of  the  department. 

The  real  question  presented  by  your  request  boils  down 
to  this:   Does  the  charter  prohibit  such  an  increase  in  compensation? 

Since  1952,  the  rates  of  compensation  of  the  members  of 
the  Police  Department  have  been  set  pursuant  to  the  provisions  of 
i35«5«l  of  the  charter.  The  pertinent  language  which  controls  all 
of  the  members  of  the  department  reads  as  follows: 

"The  rate  of  compensation,  fixed  in  said  ordinance 
(a)  for  the  fourth  year  of  service  and  thereafter 

.  shall  not  exceed  the 

highest  rate  of  compensation  paid  police  officers 
or  patrolmen  in  regular  service  in  the  cities 
included  in  the  certified  report  of  the  civil 
service  commission." 

This  is  the  basic  portion  of  the  section  which  deals  with  the  rates 
of  compensation,  since  the  rates  of  compensation  for  all  other  mem- 
bers of  the  department  are  adjusted  on  the  basis  of  the  above  deter- 
mination.  The  charter  is  specific  as  to  what  amount  can  be  paid  as 
compensation.  The  present  rate  of  pay  for  members  of  the  force  is 
at  the  maximum  under  the  provisions  of  this  section.  Hence,  any  sum 
that  would  increase  this  maximum  as  suggested  by  you,  either  by  the 
purchase  of  uniforms  or  the  granting  of  a  uniform  allowance,  would 
be  illegal. 

I  have  no  way  of  telling  what  the  rates  of  compensation 
may  be  in  the  cities  that  are  to  be  certified  for  the  next  year, 
nor  what  action,  if  any,  the  board  of  supervisors  will  take  in 
setting  the  rate  of  compensation  for  the  next  fiscal  year.  However, 
the  same  general  rule  must  be  laid  down  for  all  future  years,  i.e., 
if  the  sum  of  v100»  as  proposed  in  your  request,  when  added  to  the 
compensation  set  by  the  board  of  supervisors  pursuant  to  §35»5»1» 
exceeds  the  highest  rate  of  compensation  paid  in  the  cities  in  the 
certified  report  of  the  civil  service  commission,  then  the  allowance 
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wliich  you  proposed  would   be   illegal. 


I   advise  you,    therefore,    that  any  plan   to   offer  members 
of   the   foice   free  uniforms   or  uniform  allowances  up   to  '^100,    or   in 
any  amount,   must  meet   the   test  of    i35»5»l   (supra)    inasmuch  as   such 
free  uniforms   or   allowances   in   lieu  thereof  must  be   considered  as 
additional  compensation. 

Respectfully    submitted, 


DION  R.    HOIM 
City  Attorney 


To:      Police  Department 

City  and  County  of   San  Francisco 
Kearny  and    •  ashington  Streets 
San  Francisco  8,   California 

Attn.   Michael  Oaffey 
Chief  of   Police 


OPINION  NO.    914-6 
May  10,    1955 

j   _ct:  interpretation  an?  effect  of  contract  between  san  francisco 

.tlo  county  concerning  juvenile  court  warm  of 
such  ccu::ty  assigned  to  log  cabin  ranch. 

Gentlemen: 

I  have   received  your  following  request  for  opinion: 

REQUEST 

"The  Finance  Committee  has  had  for  consideration 
certain  prouosals  by  Supervisor  I'cCarty  in  connection 
with  the  Log  Cabin  Ranch  School,  located  in  San  Mateo 
County,  as  follows: 

"1.   That  San  Mateo  pay  its  proportionate  share 
of  operating  and  capital  costs,  or 

"2.   That  boys  from  San  Mateo  County  be  excluded 
from  the  institution, 

"In  connection  vdth  this  matter  there  is  attached  hereto 
copy  of  the  Journal  of  Proceedings  of  the  Board  of  Supervisors 
for  Monday,  July  20,  1914-1,  within  which  (commencing  on  Page 
1596)  is  set  forth  Resolution  No.  198I4.  (Series  of  1939)  author- 
izing establishment  of  a  Juvenile  Forestry  Camp  in  the  County 
of  San  Mateo  and  authorizing  an  agreement  between  the  City  and 
County  of  San  Francisco  and  the  County  of  San  Mateo  for  the 
reception  in  said  camp  of  juvenile  delinquents  who  are  residents 
of  the  County  of  San  Mateo.   Photostatic  copy  of  the  agreement 
executed  pursuant  to  authority  of  the  resolution  referred  to 
is  also  attached. 

"in  connection  with  this  matter  Supervisor  Mccarty  desires 
your  opinion  responsive  to  the  following: 

"1.  With  relation  to  the  last  'whereas'  referred  to, 
and  because  it  is  set  forth  in  the  preamble  of 
the  resolution,  what  is  the  effect  of  the  language 
limiting  the  cost  of  San  I  ateo  County  of  maintaining 
wards  in  the  Forestry  Camp  to  a  sum  not  to  exceed 
$50  P©r  month  oer  ward? 

"2.  Under  the  nrovisions  of  the  agreement  authorized  by 
the  resolution  referred  to,  what  consideration,  by 
each  of  the  counties  party  to  the  agreement,  supports 
said  agreement  and  what  is  your  opinion  as  to  the 
adequacy  of  the  consideration? 
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"3.   Do  the  provisions  of  the  agreement  referred  to 

reconcile  with  the  provisions  of  the  'elfare  and 
Institutions  Code  or  other  State  law,  as  of  the 
tine  that  the  agreement  was  executed? 

"U.  Y.Tiat  is  the  effect  of  the  language  relating  to 
the  tenure  of  the  agreement  set  forth  following 
covenant  7  thereof,  as  follows:   'This  agreement 
shall  take  effect  immediately  upon  its  execution 
and  shall  remain  in  full  force  and  effect  until 
dissolved  by  the  mutual  consent  of  both  the  City 
and  County  acting  through  their  respective 
probation  officers.'? 

"5.   In  view  of  the  fact  that,  in  the  resolution  authori- 
zing the  agreement  referred  to  no  r>rovisi  on  is  made 
concerning  the  time  during  which  such  agreement 
shall  remain  in  force  and  effect,  what  is  your 
opinion  concerning  the  provision  set  forth  in  the 
agreement  to  the  effect  that  the  agreement  shall 
remain  in  full  force  and  effect  until  dissolved 
by  the  mutual  consent  of  both  the  City  and  the 
County  acting  through  their  respective  probation 
officers?" 

Prior  to  formulating  the  advice  which  follows,  I  have  review- 
ed the  resolution  and  contract  to  which  you  have  referred,  as  above 
shown. 

0  P  I  N  I  0  IT 

Initially,  it  should  be  observed  that  the  juvenile  court 
system  is  in  its  entirety  a  matter  of  statewide  concern,  and  not  a 
municipal  affair.   (Nicholl  v.  Koster,  l£7  Cal.  I4.16)  Thus,  state 
law  is  controlling  on  all  facets  of  such  system,  including,  of 
course,  the  matter  of  detention  of  the  juvenile  wards.   The  law 
:applicatle  thereto  is  contained  in  the  "elf are  and  Institutions 
Code. 

A.t  the  time  of  execution  of  the  agreement  of  July  30,  19l|l» 
Section  900  of  that  code  afforded  general  authorization  for  the 
establishment  of  forestry  camps  for  the  housing  and  detention  of 
certain  classes  of  wards  of  the  juvenile  court.  At  the  same  time, 
Section  901  provided  for  the  establishment  of  such  camp  in  any  county 
by  action  of  the  board  of  supervisors  thereof.   The  recitals  of  the 
papers  transmitted  ^ith  your  request  for  opinion  show  that  the  San 
Francisco  forestry  camp  was  established  pursuant  to  the  code  sections 
nentioned  above. 
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Although  neither  the  July  30,  19U1,  agreement  nor  the 
resolution  aporoving  that  agreement  contain  ony  recitals  evidencing 
such,  it  may  be  assumed  that  the  pact  between  San  Francisco  and  San 
Mateo  County  v;as  executed  under  the  purported  authority  of  the  "Joint 
rcise  of  Powers"  statute,  as  then  in  effect.   (See,  as  to  then  law, 
Statutes  of  1921,  Chapter  3&3»  Page  5U2;  see  now  Government  Code, 
Sees.  6500-6513)   Since  San  Francisco  and  San  Lateo  possessed  a 
corjnon  power  -  i.e.,  each  coulo  detain,  house  and  care  for  its  own 
Juvenile  court  wards  -  it  cannot  be  doubted  that  they  could  contract, 
under  the  mentioned  state  legislation,  for  a  jointure  of  activity 
directed  toward  the  cooperative  exercise  of  such  power.   (See  C  i  ty  of 
Oakland  v.  •Jill jams,  15  Cal.  (2)  5U2;  In  Re  City  and  County  of  San 
Francisco,  191  Cal.  172) 

However,  it  is  well  established  that  contracts  made  between 
governmental  entities,  or  by  government  with  private  persons,  are 
subject  to  the  same  rules  of  contract  law  as  are  controlling  in  a 
situation  where  the  contracting  parties  are  ourely  orivate.   ( 18  Cal. 
Jur.  272;  10  McQuillin  on  Municipal  Corporations  (3rd  Ed.)  157; 
Erown  v.  Hoard  of  Education,  103  Cal.  531;  Erown  v.  Town  of  Sebastopol 

53  Cal.  70U;  Colonial  Woblen  I  ills  v.  Los  An/eles,  15  Cal.  App.  (2) 
536;  County  of  Alar.eda  v.  Ross.  32  Cal.  App.  (2)  135) 

In  the  Ross  case,  supra,  (hearing  denied  by  the  Supreme  Court) 
the  Court  held  invalid  and  unenforceable  a  contract  for  a  license 
granted  by  the  United  States  Government  to  Alameda  County  for  the 
use  of  certain  Federal  bridges  located  in  the  county,  which  contract 
imposed  certain  financial  burdens  on  the  county.   The  Court  held  the 
contract  unenforceable  by  reason  of  the  fact  that  the  Federal 
Government  had  therein  reserved  to  itself  an  absolute  right  to 
revoke  the  license  at  will,  without  cause.   At  oages  143-ll+U  the 
Court  said  the  following: 

"The  instrument  in  question  is  in  the  nature  of  a 
promise  or  agreement  on  the  part  of  the  government 
to  permit  the  County  of  Alameda  to  operate  and  use  the 
bridges  for  public  traffic.  Since  it  contains  an 
express  provision  that  it  may  be  revoked  at  will,  it 
creates  no  vested  interest  in  the  County  of  Alameda, 
and  therefore  lacks  mutuality  of  obligations  and  also 
lacks  consideration  necessary  to  render  it  binding. 
In  1  '/illiston  on  Contracts,  revised  edition,  page  123, 
section  1+3,  it  is  said: 

"'One  of  the  commonest  kind  of  promises  too 
indefinite  for  legal  enforcement  is  where  the  promisor 


rule: 
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retains  an  unlimited  rl"iit  to  decide  later  the  nature 
and  extent  of  his  perf orrr.ance.   This  unlimited  choice 
in  effect  destroys  the  t>romi*s"e  and  nakes  it  merely 
illusory. 

" ' •  .  .  A  promise  ....  to  do  or  give  something 
whenever  the  promisor  pleases,  is  illusory.  '.    ~.    . '" 
(emphasis  added) 

Again,  at  page  l!|-5>  the  Court  expresses  the  following 

";  utuality  of  obligations  is  an  essential  element  in 
every  binding  contract. 

"it  has  been  frequently  held  that  agreements  are  void 
which  contain  indefinite  and  uncertain  provisions  with 
respect  to  the  obligations  and  for  lack  of  "mutuality  and 
consideration  .  .  .  ,"  (emphasis  added) 

In  k   Cal.  Jur.  10  Yr.  Supp.  95  the  rule  is  succinctly  stated 
as  follows: 

".  .  .  to  be  obligatory  on  either  party,  a  contract 
must  be  mutual  and  reciprocal  in  its  obligations." 

In  6  Cal.  Jur.  211  it  is  said  that 

"'."here  a  contract  imposes  no  definite  obligation  on  one 
party  to  perform,  it  lacks  mutuality  of  obligation,  or 
of  consideration,  which  means  the  sar.ie  thing.   The 
acceptor,  by  accepting,  must  bind  himself.   He  does  not 
do  so  when  he  merely  agrees  to  purchase  such  goods  as 
he  may  'desire'  or  'want'  for  a  particular  puroose  or 
during  a  certain  period  of  time,   (emphasis  added) 

In  California  Refining  Co.  v.  Producers  Refining  Corp., 
25  Cal.  Aon.  (2)  IOI4.,  the  Court  held  unenforceable,  for  lack  of 
consideration  and  mutuality  of  obligation,  a  contract  undor  which 
plaintiff  agreed  to  accept  from  and  refine  oil  of  defendant.   The 
opinion  shows  that  defendant  did  not  agree  to  turn  over  to  plaintiff 
any  certain  quantity  of  oil  for  refining,  but  that  the  agreement 
did  set  up  daily  minimuxns  and  maximums  which  plaintiff  would  accept 
for  refining.  At  page  106  the  Court  makes  the  following  holding: 
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""e  are  of  the  ooinion  the  agreement  is  void  for  lack 
of  consideration.   It  contains  no  promise  on  the  part 
of  the  second  party  (defendant )  to  deliver  to  the  first 
party  (plaintiff)  any  quantity  of  oil  whatever.   It 
amounts  to  a  mere  conditional  acceptance  of  the  terms 
specified  for  refining  oil  by  the  first  -party  in  the 
ev  ■-•■-.'  •-•>■  3cc.  ■  -urt;-  roes  fit  to  c'elivcr  oil  for  j  jag  t 
purpose."   ( emphasis  and  parenthetical  matter  added"!" 

The  underscored  portion  of  the  foregoing  quote  shows  the 
only  legal  effect  of  such  agreement  as  was  before  the  Court,  and 
Indicates  that  the  rlaintiff  refining  comoany  merely  made  an  offer 
to  the  defendant  to  refine  defendant's  oil  (in  the  minimum  and  maxi- 
oum  daily  quantities  stated)  in  the  event  that  defendant  delivered 
its  oil  to  plaintiff  for  such  purpose.   Thus,  the  bargaining  by  the 
parties  does  not  create,  on  purported  execution  of  the  agreement,  a 
binding  bilateral  (i.e.,  a  promise  for  a  promise)  contract  which 
obligates  each  party  to  the  stated  course  of  conduct  for  the  term 
provided;  but,  rather,  such  bargaining  merely  creates  an  offer 
describing  the  terms  under  which,  at  some  later  time,  e  unilateral 
(a  promise  for  an  act)  contract,  or  a  series  of  unilateral  contracts, 
■ay  cone  into  being  by  acceptance  or  acceptances  of  such  offer  during 
its  effective  life. 

This  rule  is  "ell  stated  in  Eartlett  Springs  Co.  v. 
Standard  Eox  Co. ,  16  Cal.  App.  671,  at  671+  (quoting  from  9  Cyc.  327): 

"There  are  many  cases  in  which,  although  the  offer  is 
definite  enough,  yet  the  acceptor,  by  merely  accepting, 
has  really  himself  promised  nothing  in  return,  has  not 
made  himself  liable  for  anything,  so  that,  although  one 
is  bound  the  other  is  not,  and  the  engagement  lacks 
what  is  called  mutuality.   In  such  a  case  there  is  not 
an  enforceable  agreement.   The  most  frequent  example  of 
this  is  when  one  offers  to  supply  another  with  such  goods 
of  a  certain  kind  as  he  may  choose  to  order  or  may  'wish' 
during  a  certain  time  and  the  other  accepts  the  offer. 
Here  there  is  no  consideration  for  the  promise  or  offer, 
for  the  promisee  has  not  bound  himself  to  anything  and  has 
incurred' no  legal  liability  at  all.   The  correct  view  of  the 
case  is  that  there  is  no  agreement  binding  on  the  promisor, but 
3 imply  an  offer  on  his  part  "hich  may  be  accented  by  Riving 
an  order  until  such  time  as  it  is  actually  withdrawn  or 
expires  by  limitation  of  time.11   (emphasis  ad  red) 
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Of  course,  it  is  hornbook  la'-/  that  an  offer  may  be  revoked 
at  any  tir.e  before  its  acceptance.   (6  Cal.  Jur.  5l>  Civil  Code, 
Sec.  1596)   The  exception  to  such  principle  is  found  in  the  rule  that 
an  offer  which  is  expressed  to  continue  for  some  specified  time  may 
not  be  revoked  during  such  period  if  itself  supported  by  considera- 
tion.  (6  Cal.  Jur.  k8-50)   In  the  absence  of  such  consideration, 
even  that  '•'term"  or  continuing"  offer  nay  be  revoked.   (6  Cal.  Jur. 
1;9)  'here  such  offer  contemplates  a  series  of  individual  contracts, 
it  may  be  revoked  at  any  time,  even  though  prior  acceptances,  creative 
of  unilateral  contracts,  have  been  made.   This  rule  is  thusly  stated 
In  American  Lav;  Institute's  Restatement  of  the  Law  of  Contracts, 
Section  kU: 

"A  revocable  offer  (i.e.,  one  not  supported  by  consideration) 
contemplating  a  series  of  independent  contracts  by  separate 
acceptances  may  be  effectively  revoked  so  as  to  terminate 
the  power  to  create  future  contracts,  though  one  or  more 
of  the  proposed  contracts  have  already  been  formed  by  the 
offeree's  acceptance."   (parenthetical  matter  added) 

The  California  cases  are  in  accord  with  the  Restatement 
rule  iust  quoted.   (See  '  hite  Sewinp  I.achlne  Co.  v.  Courtney,  ll|l 
Cal,  bJki   Valentine  v.  Donohue-I -elly  Banking  Co.,  133  Cal.  191) 

Applying  all  of  the  foregoing  rules  to  the  agreement  of 
July  30,  19lil,  it  is  my  opinion  that  by  action  of  the  Loard  of 
Supervisors,  San  Francisco  may  now  withdraw,  except  as  to  San  Mateo 
wards  already  accepted  into  Log  Cabin  Ranch  or  such  county  wards  as 
may  be  proffered  by  the  county  for  entry  into  the  Ranch  prior  to  such 
withdrawal  by  San  Francisco,  from  the  said  agreement.   Stated  in  more 
technical  terms,  San  Francisco  may  now  revoke  its  offer  to  receive 
San  .:ateo  wards  into  he  Ranch,  and  such  revocation  will  effectively 
terminate,  sutject  to  the  exceptions  just  noted,  any  further  respon- 
sibility of  San  Francisco  to  abide  by  the  19i;l  agreement. 

Such  conclusion  is  reached  for  the  reason  that,  in  my 
opinion,  the  19/+1  agreement  lacks  mutuality  of  obligation  and 
consideration  insofar  as  is  concerned  the  possibility  of  creating 
a  binding  bilateral  contract  imposing  upon  San  Francisco  a  con- 
tinuing duty  to  accept  San  i'ateo  werds  into  the  Log  Cabin  Ranch 
during  the  purported  duration  of  such  oact  -  i.e.,  "until  dissolved 
by  the  mutual  consent  of  both  the  City  (San  Francisco)  and  the 
County  (San  iiateo),  acting  through  their  respective  Probation 
Officers."   (See  last  paragraph  of  agreement  -  parenthetical 
natter  added) 
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It  is  evident  from  a  reading  of  the  agreement  that  in  reality 
San  Lateo  bound  itself  to  do  nothing  except  pay  the  amount  prescribed 
In  such  agreement  for  such  county  wards  admitted  to  the  Ranch.   It 
die  not  therein  agree  or  inlact  pay  anything  for  any  facet  of  the 
acquisition,  construction  or  raintenance  of  said  F.anch.   In  said  pact 
it  is  provided  only  that  the  maximum  number  of  boys  in  the  Ranch  at 
any  time  shall  not  exceed  fifty  (50),  and  that  "the  number  of  boys 
County  is  permitted  to  send  at  any  particular  time  shall  be  based 
.  the  proportion  of  one  (1)  to  five  (?)."   It  is  further  provided 
that  "The  County  boys  to  be  admitted  to  the  ranch  shall  be  selected 

obetion  Cfficer  of  Sen  ..ateo  County,  or  committed  by  Court 
order  in  the  manner  provided  by  law." 

It  is  plain  from  a  reading  of  said  agreement  that  San  i  ateo 
did  not  bind  itself  to  an  obligation  to  send  any  specific  number  of 
its  wards  to  the  Ranch;  and,  in  fact,  it  could  decide  to  send  no  ward 
and  T,ould  not  thereby  do  violence  to  any  obligation  assumed  by  it 
under  the  contract.   Since,  then,  San  rrencisco's  pact  to  accept  San 
Mateo  wares  was  not  supported  by  mutuality  of  obligation  and  consider- 
ation, the  entire  agreement  only  constituted  a  continuing  offer  on  the 
part  of  San  Frencisco  to  accept,  under  the  terms  specified  in  the 
"contract",  San  lateo  wards  !-hen  tendered  for  admission.  Under  the 
rules  of  contract  law  discussed  in  detail  above,  such  offer  was  and 
is  revocable  by  the  Eoard  of  Supervisors  at  any  time. 

The  continuing  feature  of  such  offer  found  in  the  last 
paragraph  of  the  agreement  -  i.e.,  that  such  "contract"  remain  in 
effect  until  revoked  or  dissolved  by  the  respective  probation  officers' 
mutual  consent  -  is  subject  to  the  same  vice  which  permeates  the 
nain  body  of  the  contract.   That  is,  such  "term  of  offer"  provision 
is  also  unsupported  by  consideration  and  thus  not  binding  upon 
San  Francisco, 

Hence,  you  are  advised  that  San  Francisco  may  now  withdraw 
from  the  July  30,  191+1,  agreement  under  the  conditions  set  forth 
hereinabove.   In  view  of  such  conclusion,  it  becomes  unnecessary  to 
consider  and  ans'-'er  the  several  uestions  proposed  by  your  above- 
quoted  request  for  ooinion. 

Respectfully  submitted, 


DIOS  "  .  HOI 
City  Attorney 
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"EOT:       POLICE   POTSR   JURISDICTION   OP  SAN  FRANCISCO   OVER 

TERFRONT  AREA  UNDER   HARBOR   BOARD'S    JURISDICTION. 

Gentlemen: 

I  have  your  request   for   opinion  aa   follows: 

REQUEST 

"In  what  situations  and  to  what  extent  can  the 
police  power  of  the  City  and  County  of  San  Francisco 
be  exercised  to  regulate  activities  upon  property 
under  the  Jurisdiction  of  the  State  Harbor  Commission?" 

OPINION 

In  ;ny  opinion,  the  City  and  County's  police  power  may  be  so  exer- 
cised in  any  situation  and  to  any  extent  that  the  Board  of  Super- 
visors reasonably  determines  is  necessary,  provided  its  exercise 
does  not  conflict  with  any  general  law. 

There  is  no  decision  squarely  involving  the  point,  but  the 
applicable  legal  principles  are  clear.   (See  Opinion  No.  759» 
dated  December  27,  1933) 

San  "^anclsco  derives  its  police  power  directly  from  the  people 
through  art.  XI,  511,  of  the  California  Constitution.  (In  the 
matter  of  municipal  affairs  see  also  art.  11,  §8,  California 
Const.;  §2,  par.  5»  San  "^rancisco  Charter.) 

Art.  XI,  §11,  states: 

"Any  county,  city,  town,  or  township  may  moke  and 
enforce  within  its  limits  all  such  local,  police,  sani- 
tary and  other  regulations  as  are  not  in  conflict  with 
general  laws." 

^s  to  whether  regulation  of  activities  within  the  Harbor  Board's 
Jurisdiction  is  a  matter  of  general  concern  or  a  municipal  affair, 
it  was  held  in  In  re  :feanst  llj.  Cal.  2d  251*.,  123  A.L.R.  1378,  that 
a  plumbing  ordinance  of  the  city  of  Sacramento  in  its  relation  to 
plumbers  employed  by  the  State  of  California  at  the  California 
State  Fair  Grounds  was  "of  such  general  concern  that  local  regula- 
tion concerning  municipal  affairs  is  inapplicable."  The  Sacramento 
ordinance  declared  it  unlawful  for  any  person  to  work  as  a  journey- 
man plumber  without  obtaining  a  certificate  of  registration  from 
the  Sacramento  health  officer.   This  entailed  successfully  passing 
an  examination  by  an  examining  board  and  posting  a  ^2.$0Q   bond. 
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Means,  a  civil  service  employee  of  the  State  employed  as  a  plumber 
at  the  State  Fair  grounds,  was  held  not  subject  to  the  ordinance 
because  the  ordinance  as  to  him  did  not  regulate  a  municipal  affair, 
and  because  state  civil  service  laws  (Calif.  Const.,  art.  XXIV; 
Stats.  1937,  chap.  753)  had  fully  occupied  the  field  of  qualifica- 
tions for  state-employed  plumbers.   The  Means  decision,  in  conjunc- 
tion with  the  authorities  it  cites,  to-wit,  Kentucky  Institution 
for  Education  of  Blind  v.  City  of  Louisville,  123  Ky.  767,  92  S.W. 
Ij.02,  «  l.R.A.  (N.S.  )  553,  and  Milwaukee  v.  McGregor,  li+0  Wis.  35. 
121  11.'   .  6I4.2,  17  Ann.  Cas.  1002,  indicates  that  our  Supreme  Court 
might  hold  that  police  power  regulation  of  certain  San  Francisco 
waterfront  activities  was  not  a  municipal  affair.   See  also  City 
ttf  Sharleaton  v.  Southeastern  Constr.  Co.,  I3I4.  W.  Va.  666,  6I4.  S.E. 
2d  676. 

Assuming  without  deciding  that  none  of  such  activities  is  a  munici- 
pal affair,  the  next  question  is  whether  general  law  has  occupied 
the  field.   Insofar  as  it  has,  San  Francisco  may  not  exercise  its 
police  oower;  insofar  as  it  has  not,  San  Francisco  may  do  so. 

In  Dasadena  School  District  v.  Pasadena,  166  Cal.  7,  it  was  held 
that,  in  the  absence  of  a  general  law  on  the  subject,  the  school 
district  was  subject  to  the  provisions  of  the  building  code  and 
other  building  ordinances  of  the  city  of  Pasadena.   The  school 
svstem  is,  of  course,  a  matter  of  general  concern,  not  a  municipal 
affair.   (Los  Angeles  School  Dlst.  v.  Longden,  H4.8  Cal.  380,  383) 
The  Court  pointed  out  (167  Cal.  at  p.  12) : 

"The  state  undoubtedly  might  provide,  in  the  exercise 
of  its  police  power  and  under  a  general  law,  for  a  com- 
plete system  of  regulation  for  the  protection  of  the 
public  health,  safety  and  comfort  in  the  erection  of 
school  buildings.   But  this  it  has  not  done." 

Adverting  to  the  limitation  on  the  city's  police  power  under  art. XI, 
$11,  namely  that  Its  exercise  be  not  in  conflict  with  general  laws, 
and  quoting  from  Ex  parte  Campbell,  7t|-  Cal.  20,  26,  the  Court 
declared  that  "Nothing  less  than  a  positive  and  general  law  upon 
the  same  subject  can  be  said  to  create  a  conflict  within  the  meaning 
of  that  section."  (167  Cal.  at  pp  9-10,11) 

The  Court  further  said  (167  Cal.  at  pp.  12-13): 

"The  legislature  doubtless  recognized  that  in  the  matter 
of  police  regulations,  though  it  has  the  power  by  general 
law  to  provide  for  them  in  school  districts,  yet  their 
imposition  might  be  safely  left  to  the  public  bodies, 
empowered  by  Section  11  of  Article  XI  of  the  Constitution, 
who  would  have  more  particular  knowledge  of  the  necessity 
and  extent  of  imposing  them.   ...    The  mere  fact  that 
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the  school  district  embraces  a  part  of  a  city  where  build- 
ing regulations  are  imperative  for  public  safety  could  afford 
no  reasonable  excuse  why,  if  it  is  necessary  to  construct  a 
school  building  in  the  city,  the  trustees  should  not  in  the 
interest  of  the  public  good  be  subject  to  the  same  building 
regulations  as  others  erecting  structures  therein  are  sub- 
jected to.   In  promoting  the  municipal  welfare  and  safety  the 
school  district  ought  to  be  subject  to  them.   The  only  way  it 
can  be  relieved  from  this  would  be  by  a  general  law  on  the 
subject  and  as  none  exists  tne  municipal  regulations  control 
and  a  school  district  desiring  to  erect  a  school  building 
within  the  municipal  territory,  though  it  is  likewise  sciiool 
district  territory,  must  submit  to  its  building  code  and 
ordinances  and  comply  with  their  requirements. 

To  like  effect  are  Kansas  City  v.  School  District  of  Kansas  City,  356 
Mo.  36I4.,  201  S.W.  2d  930;  Smith  v.  Board  of  Education,  359  Ho.  261+, 
221  S.W.  2d  203;  Kansas  City  v.  Fee,  17k  :lo.  App.  501,  160  S.W.  537; 
Cook  County  v.  Chicago,  311  111.  23k,  ife   N.E.  512,  31  A.L.R.  1&2. 

The  final  question  Is  whether  general  laws  have  occupied  the  field 
of  police  power  regulation  of  activities  on  the  waterfront. 

553200-3231,  H.  &  N.  Code,  captioned  "police  regulations"  are  a  lim- 
ited exercise  of  the  police  power.   §3200  makes  disobedience  of  law- 
ful orders  and  directions  of  the  chief  wharfinger  a  misdemeanor. 
53201  makes  the  deposit  of  any  substance  in  the  harbor  which  will 
sink  and  obstruct  navigation,  a  misdemeanor.   §3202  makes  the  deposit 
of  earth,  refuse,  rubbish,  scrap,  etc.  on  Harbor  Board  property  a  mis- 
demeanor.  §§3220-3231  regulate  the  quarantining  of  ships,  and  estab- 
lish penalties  for  their  violation.   §1912  makes  the  parking  or  driv- 
ing of  vehicles  on  Harbor  Board  property,  except  with  permission  of, 
and  subject  to  such  conditions  and  regulations  as  are  imposed  by,  the 
Board,  a  misdemeanor.   As  to  the  conditions  and  regulations  imposed 
by  the  Board,  see  Title  7»  Chap.  1,  arts.  1-10,  §§1-85,  Cal.  Adm.  Code, 
entitled  "Harbor  Traffic  Code."  These  laws  (§§3200-3202,  3220-3231, 
1912,  H  &  N  Code)  have  occupied  only  these  particular  fields  of  police 
power  regulation. 

J1770,  H.  &  N.  Code,  provides  that  the  Harbor  Board  has  "possession 
and  control"  of  the  waterfront  (specifically  describing  the  area) 
"subject  to  any  valid  leases  and  subject  to  such  jurisdiction  as  the 
City  and  County  of  San  Francisco  may  have  in  the  public  streets  within 
the  area  hereinafter  described,  and  subject  to  the  present  occupancy 
and  use  of  land  and  air  space  by  the  San  Francisco-Oakland  Bay  Bridge 
under  the  jurisdiction  of  the  California  Toll  Bridge  Authority  and  the 
Department  of  Public  Works." 
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51900,  H.  &  N.  Code,  provides:   "The  board  may  make  reasonable  rules 
and  regulations  concerning  the  control  and  management  of  the  property 
of  the  State  which  is  intrusted  to  it  by  this  part."  See  in  this  con- 
nection the  following  articles  and  sections  of  Title  7»  Chap.  1,  Cal. 
'dm.  Code:  art.  12,  §§92-10l|,  entitled  "Restrictions  on  Licensees  to 
Use  Space,"  and  art.  13,  §§110-131;,  entitled  "Fire  and  Explosion  Pre- 
vention." 

Other  provisions  declare  that  the  Harbor  Board  may  make  rules  and 
re  ulations  governing  mooring  and  anchoring  of  vessels  and  mainten- 
ance of  free  passageways  for  ships  (§1900,  H.  &  N.  Code),  removal  of 
vessels  from  wharves  and  docks  (§1907)»  leaving  goods  on  wharves 
(§1907)  including  perishable  products ( 51930),  and  aircraft  landing 
places  :  J19I4.5)* 

None  of  these  code  sections  constitutes  a  general  law  removing  activ- 
ities on  the  waterfront  from  San  Francisco's  power  to  make  and  enforce 
within  its  limits  "police,  sanitary,  or  other  regulations."  (art.  XI, 
111.) 

§1770  in  giving  the  Harbor  Board  "possession  and  control"  of  the  water- 
front merely  establishes  the  Board's  proprietorship  in  the  area,  as 
distinguished  from  over-all  police  power  and  governmental  jurisdic- 
tion.  (City  of  Pasadena  School  Dist.  v.  Pasadena,  supra,  166  Cal. 
7,  11)  The  Harbor  Board  itself  has  no  governmental  police  power  jur- 
isdiction.  The  police  power  of  the  State  resides  in  the  State  Legis- 
lature (art.  IV,  *1,  Calif.  Const.),  in  the  people  through  the  Initia- 
tive (id.),  and  in  the  counties,  cities,  towns  and  townships,  (art. XI, 
$11,  id.;  see  also  art.  XI,  §8,  and  charters  adopted  pursuant  thereto) 

The  legislature  cannot  vest  various  state  agencies,  such  as  the  Har- 
bor Board,  with  power  to  make  penal  police  power  laws.  (Gllgert  v. 
Stockton  Port  District,  7  Cal.  2d  381|.)  §1770  therefore  does  not  con- 
stitute a  grant  of  police  power  to  the  Harbor  Board  and  does  not  con- 
stitute a  general  law  in  conflict  with  police  power  ordinances  of  San 
Francisco. 

As  for  fp1900,  1907,  1930  and  191*5 1  H.  &  N.  Code,  supra,  the  rules  and 
regulations  authorized  are  not  penal  police  power  laws,  but  adminis- 
trative rules  and  regulations  for  the  management  and  conduct  of  the 
state's  property  and  business  entrusted  to  the  Harbor  Board.  (Gilbert 
v.  Stockton  Port  District,  supra,  7  Cal.  2d  38I4.,  392)   See  in  this 
regard  the  Harbor  Board's  Tariff  No,  1-A  ("naming  rates,  charges, 
rules  and  regulations  applying  at  Foreign  Trade  Zone  No.  3,  Pier  \\5> 
San  Francisco,  California"),  Tariff  No.  3  ("publishing  rates,  charges, 
rules  and  regulations  covering  wharf  rentals,  dockage,  wharfage,  wharf 
demurrage  and  other  services  as  described  applying  at  the  Port  of  San 
Francisco")  and  Tariff  No.  ^  ("naming  local  rates,  charges,  rules  and 
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regulations  covering  car  rental,  crane  rental,  diversions,  special 
engine  service,  switching,  switching  districts,  track  storage,  and 
track  rental  applying  at  the  Port  of  San  Francisco").  These  tariffs 
include  rules  and  regulations  such  as  the  proprietor  of  any  public 
utility  business  would  lay  down  to  cover  dealings  with  its  customers. 
They  do  not  and  cannot  cover  the  field  of  governmental  police  power 
regulation.   The  Harbor  Board  is  possessed  of  strictly  limited  and 
defined  powers.   (Taylor  v.  Spear,  196  Cal.  709,  722)   The  Legislature 
has  not  attempted  to,  nor  could  it,  give  the  Harbor  Board  penal  leg- 
islative power,  as  distinguished  from  the  power  to  make  administrative 
rules  and  regulations.   (Gllgert  v.  Stockton  Port  District,  supra, 
7  Cal.  2d  3Q14.) 

The  above  tariffs  and  the  provisions  of  Title  7»  chapter  1,  §§l-13i|., 
Cal.  Adm.  Code,  are  the  only  rules  and  regulations  adopted  by  the 
Harbor  3oard  that  I  know  of. 

In  Pasadena  School  District  v.  Pasadena,  supra,  166  Cal.  7»  the  Court 
pointed  out  (pp.  10-11)  that  there  was  no  general  law  conferring 
police  power  upon  the  trustees  of  school  districts  nor  any  law 
expressly  giving  school  trustees  power  to  adopt  or  imposing  upon  them 
any  duty  to  adopt  sanitary  or  building  regulations  or  regulations  in 
the  nature  of  provisions  for  the  public  health,  comfort  and  safety  in 
the  construction  of  school  buildings.   The  Court  specifically  rejected 
the  contention  that  the  general  power  given  the  trustees  of  the  school 
district  to  control  school  affairs  and  the  particular  authority  to 
plan  and  erect  school  buildings,  impliedly  conferred  full  police 
power  on  school  trustees  as  to  all  matters  pertaining  to  the  erection 
of  such  buildings.  It  stated  (p. 11): 

"Power  in  the  school  trustees  to  determine  for  them- 
selves all  matters  concerning  the  school  structures  to  be 
erected  to  the  exclusion  of  the  right  of  the  municipality 
to  imDose  police  regulations  cannot  be  implied  from  a 
grant  solely  of  power  to  control  school  affairs  of  the 
district  and  plan  and  build' schoolhouses." 

The  Court  declared  that  the  above  quoted  powers  relied  upon  by  the 
school  district  were  simply  powers  authorizing  the  school  trustees  to 
act,  not  different  from  the  powers  granted  to  private  corporations, 
and  not  intended  to  constitute  a  general  law  relieving  the  school 
district  from  compliance  with  the  building  regulations  of  Pasadena. 

Cases  such  as  Kentucky  Institution  for  Education  of  the  Blind  v.  City 
of  Louisville,  l"23  Ky.  767,  97  S.W.  I4.02,  b"  L.R.A.  (N.S.)  553,  where 
ne  city' s  police  power  emanated  from  the  legislature  (§27lj.2,  Ky.Stat, 
1903)  and  where  it  was  held  that  the  legislature  did  not  cede  to  munic- 
ipal governments  any  control  of  the  state's  property  situated  within 
their  limits,  are  inapplicable.  For  here,  the  people,  through  the 
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Constitution  (art.  XI,  §11),  have  made  to  each  city  and  county  In 
the  state  a  direct  grant  of  police  power.   As  said  in  Odd  Fellows 
C9r.etery  .-ssn.  v.  San  Francisco,  llj.0  Cal.  226,  230,  art.  IX,  §11, 
confers  on  the  city  "the  right  to  exercise  within  the  city  limits  the 
entire  police  power  of  the  state,  subject  only  to  the  control  of 
general  laws."   It  is  there  pointed  out  (pp.  230-231)  that  authori- 
ties from  other  Jurisdictions  where  the  police  power  of  cities  is 
based  on  special  and  limited  grants,  are  inapplicable  in  California 
because,  "The  power  conferred  by  the  constitution  in  this  respect, 
subject  to  the  two  exceptions,  that  it  is  local  to  the  city  and  that 
it  is  subject  to  general  laws,  is  as  broad  as  that  of  the  legislature 
itself." 

See  in  this  regard  Cook  County  v.  Chicago,  311  111.  23I4.,  II4.2  N.E.512, 
31  A.L.R.  V|2,  where  tne  county  was  held  bound  by  the  city's  fire 
ordinances  in  erecting  a  county  building  within  the  city  limits.   The 
court  pointed  out  that  the  powers  granted  to  the  counties  under  the 
general  law  did  not  Include  the  police  power  and  held  that  "the  police 
power  delegated  to  the  city  must  be  construed,  as  between  the  county 
and  the  city,  as  a  delegation  of  a  power  to  the  latter  which  the  former 
is  expected  to  observe." 

One  final  matter:   The  Harbor  Board  is,  of  course,  part  of  the  State 
Government.  (§1700,  H.  &  N.  Code)   It  is  a  rule  of  statutory  construc- 
tion that  the  state  and  its  agencies  are  not  bound  by  the  provisions 
of  a  statute,  charter  or  ordinance  unless  mentioned  therein  specific- 
ally or  by  necessary  implication.   (In  re  Means,  ll\.   Cal.  2d  25I4.,  258) 

Kubach  Co.  v.  McGulre,  199  Cal.  215,  is  an  interesting  application  of 
the  rule.   It  was  there  held  that  a  provision  of  the  Los  Angeles 
Charter  prohibiting  buildings  of  over  a  certain  height  did  not  apply 
to  the  Los  Angeles  city  hall  then  under  construction. 

In  Pasadena  School  District  v.  Pasadena,  supra,  166  Cal.  7»  the  record 
in  the  case  shows  that  the  plumbing  and  electrical  ordinances  involved 
were  framed  so  as  to  apply  generally  to  "all  persons,  firms  or  corp- 
orations," but  that  §2ofj.  of  the  Building  Code  of  the  City  of  Pasadena 
expressly  Included  in  the  category  of  persons  subject  to  its  penalties 
"any  person,  firm  or  corporation  who,  as  principal,  agent,  contractor, 
sub-contractor,  officer,  servant  or  employee,  for  himself  or  itself, 
and  for  any  other  person  or  for  any  firm  or  corporation,   and  for  any 
jchool  district,  school  board,  board  of  education,  or  other  public  or 

?u9sl  public  or  political  corporation  or  body,  or  who,  by  agent,  con- 
ractor ,  sub-contractor,  servant  or  employee,  shall  violate  or  neglect 
or  refuse  to  comply  with  the  provisions  of  this  Ordinance."  (Emphasis 
added. ) 
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The  foregoing  rule  of  construction  must  be  borne  in  mind  in  legis- 
lating, or  in  construing  existing  legislation,  with  respect  to 
activities  on  property  under  the  jurisdiction  of  the  Harbor  Board. 

Except  for  a  rather  detailed  study  of  the  Harbors  and  Navigation 
Code  sections  dealing  with  San  Francisco  Harbor  ( §§l690-33o9),  I 
have  not  searched  the  general  laws  to  determine  whether  there  might 
not  be  some  particular  law  applicable  to  activities  on  San  Francisco's 
waterfront  that  would  conflict  with  an  existing  or  proposed  police 
power  ordinance  of  San  Francisco.   The  general  nature  of  your  ques- 
tion seems  not  to  call  for  such  a  search,  and,  indeed,  would  make 
one  very  difficult. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.    HOLM 
3Z3/TJB  City  Attorney 


To:   Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 
Attention  Mr.  John  R.  McGrath 


OPINION   NO.    9I|8 
May  10,    1955 

SUBJECT:      MAY   JUDGES   OF  THE  MUNICIPAL  COURT   BE 

MADE  MEMBERS   OF   THE  HEALTH   SERVICE  SYSTEM? 

Gentlemen: 

This   office   is   in  receipt   of   a  request  for   opinion  as 


follows: 


REQUEST 


It   is  noted    that  you  have   instructed  your   secretary  to   seek 
of  this  office   a  confirmation   or    other  comment   on  a  previous   opinion 
issued   by  the   then  City  Attorney,   numbered   3750,    dated   January  22, 
191*6,    on  the    subject   of  permitting  Municipal  Judges  to  participate   in 
the  Health  Service  System. 

OPINION 

The   previous  opinion  referred   to  has  been  carefully   studied 
»nd   it    is  my  view  that   the   conclusion  reached    therein  be  confirmed   at 
this   time,    to   the    effect   that    judges   of  the  Municipal  Court  are  not 
eligible   to  become  members   of   the  Health  Service  System. 

Respectfully   submitted, 


CWD/AOS 

To:  Health  Service  Board 
61  Grove  Street 
San  Francisco  2,  Calif. 

Attn.:  Zella  B.  Haynes 
Secretary 


DION  R.  HOLM 
City  Attorney 


OPINION  NO.  9^9 
May  16,  1955 

SUBJECT:   OFFICIAL  ADVERTISING;  DEPARTMENT  OF  PUBLIC  WORKS; 

SUFFICIENCY  OF  PROPOSED  ABBREVIATIONS  AND  ALTERATIONS 
OF  FORMS  NOW  IN  USE;  REVISION  OF  FAITHFUL  PERFORMANCE 
BOND  PROVISION  OF  SPECIFICATIONS. 

Dear  Sir: 

I  am  In  receipt  of  your  request  for  my  opinion  as  to  whether, 
In  the  Interests  of  economy,  orders  of  the  Director  of  Public 
Works  declaring  his  intention  to  recommend  to  the  Board  of  Super- 
visors the  improvement  of  public  ways  under  the  Street  Improvement 
Procedure  Ordinance  (San  Francisco  Public  Works  Code,  §§lo5-247, 
in  particular  §§  188,  190,  191  and  192)  and  invitations  for  bids 
on  public  works  contracts  (Charter  §§95-97;  S.F.  Public  Works 
Code  §§37,  200)  may  be  shortened  as  indicated  in  Exhibits  D  and  E 
attached  to  your  request. 

You  also  ask  whether  the  first  paragraph  of  the  faithful 
performance  bond  provision  of  your  specifications,  as  redrafted 
in  Opinion  939  dated  March  29,  1955>  may  properly  be  changed  to 
read: 

"In  accordance  with  the  provisions  of  Section  38  of 
the  San  Francisco  Public  Works  Code,  at  the  time  of  the 
execution  of  the  contract  the  contractor  shall  execute 
and  deliver  a  satisfactory  corporate  surety  bond  for  the 
faithful  performance  of  the  contract  in  an  amount  of  not 

less  than  ___^ %   of  the  amount  of  the  contract  as 

awarded."    (Percentage  to  be  set  by  the  Director.) 

Your  request  concludes: 

"1)  Are  the  abbreviated  published  notices  as  shown 
in  the  attached  exhibits  sufficient  under  the  various 
Charter  and  Code  requirements  at  the  present  time? 

"2)   In  street  work  proceedings  is  there  any  necessity 
for  itemizing  the  construction  items  in  view  of  the  state- 
ment in  the  Public  Works  Code,  Sec.  188(a)  which  states 
that  this  'order  shall  briefly  describe  the  work  proposed 
to  be  done'? 

"3)   Do  you  approve  of  the  changed  wording  of  the 
specifications  regarding  corporate  surety  bonds? 

"k)      Assuming  that  we  are  able  to  arrive  at  a  satis- 
factory abbreviated  Invitation  for  Proposals,  would  it  be 
possible  to  include  in  one  advertisement  Invitations  to 
Bid  for  more  than  one  Job?   We  assume  we  would  not  be  able 
to  advertise  for  both  street  improvement  jobs  and  other 
contractual  work  in  the  same  advertisement." 
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OPINION 


1.    ANSWER  TO  QUESTION  1: 

A.  The  Declaration  of  Intention. 

Your  abbreviated  notice  should  in  my  opinion  be  amended  to 
follow  as  closely  as  possible  the  language  of  §§188-192  of  the 
San  Francisco  Public  Works  Code.   See  Exhibit  A,  attached  hereto, 
being  a  form  of  declaration  of  intention  which  in  my  opinion  does 
this.   Where  a  change  of  grade  is  not  involved,  the  declaration 
should,  of  course,  omit  reference  thereto  (§190)  and  the  same 
applies  if  payments  from  the  city  and  county  treasury  are  not 
involved.   (§192.) 

B.  The  Invitation  For  Proposals. 

The  invitation  for  bids  should  conform  to  the  provisions 
of  §§95-97  of  the  Charter  and  §§37  and  200  of  the  San  Francisco 
Public  Works  Code.   Your  proposed  form  appears  to  be  in  order 
except  for  the  next  to  last  paragraph  which  I  would  rephrase  to 
read: 

"The  contract  will  provide  for  progressive  payments 
in  accordance  with  §96  of  the  Charter,   [If  contract  is 
not  to  provide  for  progressive  payments,  omit  any  mention 
thereof.]  The  contract  will  be  let  on  the  basis  of  (a 
gross  price)  (cost  per  unit  of  work  to  be  performed). 

The  work  is  to  be  completed  within days  after  (date 

of  execution  of  contract  in  case  of  street  work)  (starting 
date  of  the  work  as  set  by  the  Director  in  case  of  other 
workK   The  contract  is  to  be  let  on  the  basis  of  time  of 
completion,  with  liquidated  damages  for  every  day  during 
which  the  contract  is  uncompleted  beyond  _____________ 

calculate  and  insert  specific  date),  In  accordance  with 

97  of  the  Charter." 


2.   ANSWER  TO  QUESTION  2: 

Section  188(a)  of  the  San  Francisco  Public  Works  Code 
provides : 

"Designation  of  Contemplated  Work.   Said  order  declar- 
ing his  Intention  shall  refer  to  the  public  way  affected, 
by  its  lawful  or  official  name,  or  the  name  by  which  it  is 
commonly  known.   When  the  contemplated  work  is  not  upon  a 
public  street  or  thoroughfare,  the  order  shall  briefly 
describe  the  property  or  right  of  way  on  which  the  work  is 
to  be  done.   Said  order  will  be  sufficient  if  it  states  in 
general  terms  the  kind  of  work  contemplated,  such  as  grad- 
ing, paving, sewering  or  other  improvements,  gives  in 
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general  the  location  of  the  proposed  Improvement  and  re- 
fers to  the  specifications,  or  plans  and  specifications, 
therefor,  for  a  full  and  detailed  description  of  the 
proposed  work." 

You  will  note  that  the  thing  required  to  be  "briefly 
described"  is  the  property  or  right  of  way  on  which  the  work  is  to 
be  done  when  not  upon  a  public  street  or  thoroughfare.  The  next 
sentence  states  how  the  work  is  to  be  described.   In  my  opinion 
§l88(a)  does  not  require  itemization  in  the  declaration  of  inten- 
tion of  the  construction  items.   The  plans  and  specifications  will 
do  this,  and  the  declaration  of  intention  will  refer  thereto.  (See 
Exhibit  A.) 

3.   ANSWER  TO  QUESTION  3: 

Section  38  of  the  San  Francisco  Public  Works  Code  states 
(1st  paragraph) : 

"Before  the  execution  of  any  contract  for  public  works 
or  improvements,  the  department  head  or  officer  authorized 
to  enter  into  said  contracts  shall  require  the  successful 
bidder  to  file  corporate  surety  bonds  for  the  faithful 
performance  thereof  and  to  guarantee  the  payment  of  wages 
for  services  engaged  and  of  bills  contracted  for  material, 
supplies  and  equipment  used  in  the  performance  of  the  con- 
tract.  Said  bond  shall  be  for  a  sum  not  less  than  fifty 
(50#)  percent  of  the  award." 

This  means  that  both  the  faithful  performance  bond  and 
the  labor  and  material  bond  shall  be  for  a  sum  not  less  than  50$ 
of  the  award.   I  would  therefore  rewrite  the  first  paragraph  of 
the  faithful  performance  bond  provision  to  read: 

"In  accordance  with  the  provisions  of  §38  of  the 
San  Francisco  Public  Works  Code,  at  the  time  of  the  execu- 
tion of  the  contract  the  contractor  shall  execute  and  de- 
liver a  satisfactory  corporate  surety  bond  for  the  faith- 
ful performance  of  the  contract  in  a  sum  not  less  than 
50#  of  the  award." 

I.   ANSWER  TO  QUESTION  4: 

I  see  no  legal  objection  to  Including  in  one  advertisement 
invitations  to  bid  on  more  than  one  contract.  Nor  do  I  see  any 
legal  objection  to  combining  in  one  advertisement  an  invitation  to 
bid  on  a  street  Improvement  contract  with  an  Invitation  to  bid  on 
another  type  of  public  works  contract.  The  next  to  last  paragraph 
of  your  proposed  form  (See  as  amended  In  1,  B,  above)  would  have  to 
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become  a  part  of  the  "Description"  if  the  terms  of  that  paragraph 
varied  for  each  of  the  contracts.   The  Invitation  would  have  to 
make  clear  that  it  constituted  an  invitation  to  bid  on  each 
separate  contract. 

Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney 


TO:   SHERMAN  P.  DUCKEL,  Director, 
Department  of  Public  Works 
260  City  Hall,  San  Francisco  2 


GEB/WFB 


[Exhibit  A  follows.] 


DECLARATION  OF  INTENTION 
ORDER  No. 


The  Director  of  Fublic  Works  of  the  City  and  County  of  San 
Francisco  hereby  declares  his  intention  to  recommend  to  the  Super- 
visors of  the  City  and  County  of  San  Francisco  that  they  order  to 

be  done  the  grading,  paving,  and  sewering  of  

Street,  between  and 

Streets,  San  Francisco,  California.   Said  work  shall  be  done  to 
new  grades. 

Reference  is  hereby  made  to  the  plans,  profiles  and  specifi- 
cations therefor,  being  Specification  No.  of  the 

Department  of  Fublic  Works,  on  file  in  Room  of  the  City 

Hall,  400  Van  Ness  Avenue,  San  Francisco,  California,  for  a  full 
and  detailed  description  of  the  proposed  work  and  of  the  new  grade 
at  which  it  is  to  be  done. 

The  district  which  in  the  opinion  of  the  Director  will  be 
benefited  by  said  work,  and  upon  which  the  expense  thereof  shall  be 

chargeable,  is:   Block  ,  Lots  ,  ,  ,  ;  and 

Block  ,  Lots  ,  ,  ,  as  shown  on  the  maps  and 

block  books  customarily  used  by  the  Assessor  and  Tax  Collector  of 
the  City  and  County  of  San  Francisco  for  city  and  county  assessment 
and  tax  collection  purposes.   The  Director  hereby  declares  that 
said  district  is  the  district  which  will  be  benefited  by  such  work. 

The  Director  intends  to  recommend  to  the  Supervisors  that  not 

more  than  %   of  the  expense  of  such  work  shall  be  paid  out 

of  the  city  and  county  treasury. 

EXHIBIT  A  -  page  1. 


Notice  is  hereby  given  that  on  ,  1955* 

at o'clock  a.m.,  in  Room  of  the  City 

Hall,  400  Van  Ness  Avenue,  San  Francisco,  California,  any  and  all 
persons  having  any  objections  to  said  proposed  work  may  appear 
before  the  Director  of  Public  Works  and  show  cause  why  said  pro- 
posed work  should  not  be  done  in  accordance  herewith. 

DATED: ,  1955. 


SHERMAN  P.  DUCKEL, 

Director  of  Public  Works, 

City  and  County  of  San  Francisco. 


EXHIBIT  A  -  page  2 


OPINION  NO.  950 
May  16,  1955 


SU3JSCT:   RETIREMENT  CREDITS  FOR  HEALTH  SERVICE  EMPLOYEES 
FOR  PERIOD  PRIOR  TO  DATE  OF  ADMISSION  TO 
RETIREMENT  SYSTEM;  LEGALITY  AND  PROCEDURE 


Gentlemen: 


I  have  your  request  for  opinion 

R  E  Q  U  E 


is  follows: 
>  T 


"The  Health  Service  Board,  at  its  regular  meeting 
March  24th,  1955,  considered  the  request  of  five  Health 
Service  System  employees  and  three  former  Health  Service 
employees  for  retirement  credits  for  the  period  employed 
by  the  System  prior  to  1940  when  they  were  admitted  to 
the  Retirement  System. 

"The  Board  authorized  payment  for  these  employees  of 

matching  contributions  if  and  when  the  credit  is  allowed, 

and  directed  that  a  request  be  made  of  the  City  Attorney  for 
an  opinion  on  the  matter. 

"The  contributions  from  members  were  made  by  salary 
deductions  and  employees  of  the  Health  Service  System  were 
paid  through  the  Controller  from  Health  Service  funds.   In 
1940  these  employees  were  admitted  to  the  Retirement  System 
(see  copy  of  Writ  of  Mandate  attached).   However,  they  were 
net  blanketed  into  Civil  Service  until  November,  1942. 

"May  we  have  your  opinion  as  to  whether  or  not  these 
allowances  may  be  credited,  and  on  what  basis,  and  the 
procedures  to  be  followed." 

OPINION 

In  the  case  of  Cannon  v.  Brady,  Superior  Court  Action  No. 
295411,  the  employees  to  whom  you  refer,  and  others,  instituted  a 
mandamus  proceeding  against  the  Retirement  Board  and  the  Controller 
to  establish  their  Retirement  System  rights.  The  action  resulted  in 
the  issuance  on  November  8,  1940,  of  a  writ  of  mandate  ordering  the 
Retirement  Board  to  certify  to  the  Health  Service  Board  and  the 
Controller  "the  normal  rate  of  contribution  .  .  .  for  each  of  the 
petitioners,"  and  "the  effective  date  of  membership,  said  date  being 
December  1,  1940,  in  the  San  Francisco  City  and  County  Employees' 
Retirement  System,  of  each  of  said  petitioners,"  "to  apply  said 
normal  rate  of  contribution  .  .  .  to  .  .  .  the  compensation  earned 
from  and  after  said  effective  date  of  membership,  by  said  member  .  . 
.  .  to  determine  the  amount  to  be  contributed  by  each  member,"  "to 
deduct  said  amounts  .  .  .  from  the  respective  salaries  of  said 
petitioners  and  to  pay  said  amounts  to  the  San  Francisco  City  and 
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County  Employees'  Retirement  Fund,  and  to  transfer  from  the  funds  of 
said  Health  Service  Board  to  the  .  .  .  Retirement  Fund  amounts 
equal  to  the  aggregate  normal  contributions  certified  by  said 
Retirement  Board  as  being  made  by  said  petitioners  to  said  Retire- 
ment Fund." 

The  city  attorney  participated  in  the  litigation  and  the  ad- 
judication was  conclusive  upon  the  City  and  County  and  all  of  its 
boards  and  departments.   (Freeman  on  Judgments,  vol.  2,  §509* 
p.  1095) 

The  question  presented  is  this:   Having  litigated  their 
rights  in  the  Retirement  System,  and  having  secured  a  final  ad- 
judication that  they  were  entitled  to  membership  therein  effective 
December  1,  1940,  can  the  employees  concerned  successfully  contend 
that  they  were  entitled  to  membership  as  of  a  date  prior  thereto  and 
are  now  entitled  to  have  Health  Service  System  funds  transferred  to 
the  Retirement  Fund  for  credit  to  their  accounts  covering  such  prior 
period? 

The  principles  of  res  Judicata  apply  to  adjudications  in 
mandamus  proceedings.   (Freeman  on  Judgments,  vol.  2,  §826,  p.  1755; 
Reynolds  v.  Churchill  Co.,  107  Cal.  5^3,  54Q-547)  The  law  does  not 
favor  piece-meal  litigation,  but  encourages  the  complete  and  final 
adjudication  of  all  conflicting  rights  in  one  action.   (Imperial 
Mut.  L.  Ins.  Co.  v.  Camlnettl,  59  C.A.  2d  494,  498-499)   Examina- 
tion of  the  petition  and  the  exhibit  and  schedule  attached  to  and 
made  a  part  thereof  shows  that  the  Retirement  System  rights  of  these 
employees  for  the  period  prior  to  December  1,  1940,  were  in  issue. 

Under  the  doctrine  of  merger,  which  is  one  aspect  of  the  law 
of  res  .judicata,  a  cause  of  action  which  has  ripened  into  a  judgment 
merges  in  the  judgment  and  this  merger  precludes  further  litigation 
upon  the  cause  of  action.   (Freeman  on  Judgments,  vol.  2,  §546, 
pp.  1165-1168)   Rights  under  the  judgment  take  the  place  of  those 
under  the  cause  of  action  sued  upon.   (Flynn  v.  Flynn,  42  Cal.  2d 
55,  58)  

In  my  opinion  the  cause  of  action  which  these  employees  had 
to  Retirement  System  credits  during  the  period  prior  to  December  1, 
1940,  merged  in  the  mandate  obtained  by  them  on  November  8,  1940. 
This  merger  precludes  them  from  now  successfully  contending  that 
Health  Service  System  funds  must  be  transferred  to  the  Retirement 
Fund  for  credit  to  their  Retirement  System  accounts  for  the  period 
prior  to  December  1,  1940. 

The  next  question  is:   If  the  employees  concerned  have  no 
legally  enforceable  right  to  have  Health  Service  System  funds  so 
used,  can  the  Health  Service  Board  nevertheless  legally  make  such 
transfer? 
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The  Board  is  the  trustee  of  the  funds  under  its  control.   The 
members  of  the  System  are  the  beneficiaries.   (Penman  v.  Webster, 
139  Cal.  452,  456)  The  Board  may  use  these  funds  only  to  discharge 
legal  obligations.   Since,  in  my  opinion,  there  is  here  no  legally 
enforceable  obligation  on  the  part  of  the  employees  involved,  the 
Board  cannot  autnorlze  the  transfer  of  funds  which  would  be  involved, 

Additional  to  the  foregoing  is  the  bar  of  the  statute  of 
limitations.   The  statute  is  three  years  on  an  action  upon  a  liabil- 
ity created  by  statute.   (C.C.P.  §§338  and  312)  A  cause  of  action 
accrues  when  a  suit  may  be  maintained  thereon.   These  employees 
could  have  sued  (in  fact  they  did  sue)  when  their  rights  to  member- 
ship in  the  Retirement  System  were  denied.   The  statute  of  limita- 
tions began  to  run  at  that  time.   (Dillon  v.  Board  of  Pension 
Commrs. ,  18  Cal.  2d  '421,    ^30)   The  statute  would  seem  to  have  long 
since  run  upon  the  demand  for  Retirement  System  credits  for  a 
period  prior  to  December  1,  19^0,  and  the  Health  Service  Board  would 
not  have  power  to  v/alve  the  statute.   (Charter  §13.1) 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TO:   Health  Service  System 

City  and  County  of  San  Francisco 
61  Grove  Street,  Suite  305 
San  Francisco  2 

Attention:   Zella  B.  Haynes 
Secretary 

cc:   Mr.  Ira  G.  Thompson 

Secretary,  Retirement  System  Board 


OEB/WFB 


OPINION  NO.  951 
May  17,  1955 

SUBJECT:   NECESSITY  FOR  STATE  LEGISLATION  TO  ENABLE  SAN  FRANCISCO 
TO  DESIGNA       HTITY  TO  REPRESENT  IT  IN  DEALING  '  ITH 
AX  GOVERNMENT  RELATING  TO  URBA1"      AL. 

Dear  Sir: 

'  e  have  your  request  for  an  ooinion  as  follows: 

REQUEST 

"I  would  like  to  have  your  opinion  as  to 
whether  San  Francisco,  without  State  enabling 
legislation,  can  designate  an  official  entity 
to  represent  the  City  in  dealings  with  the 
Federal  government  that  have  to  do  with  Urban 


Renewal." 


OPINION 


In  view  of  the  recent  action  of  the  Citizens'  Participation 
Committee  for  Urban  renewal  requesting  the  i:ayor  to  sponsor  legis- 
lation to  designate  the  Redevelopment  Agency  as  the  renewal  agency 
for  the  City  and  County  of  San  Francisco,  I  shall  discuss  generally 
the  powers  of  the  Redevelopment  Agency  and  the  City  and  County  of 
San  Francisco  to  undertake  "urban  renewal".   Further  I  will  consider 
whether  San  Francisco  without  stete  enabling  legislation  can 
designate  an  official  entity  to  represent  the  City  in  dealings  with 
the  federal  government  that  have  to  do  with  "urban  renewal". 

Vhether  state  enabling  legislation  is  necessary  depends 
upon  the  type  of  project  which  is  to  be  undertaken  by  the  Redevelop- 
ment Agency  or  the  City  and  vhieh  of  the  "renewal  activities" 
authorized  by  the  Housing  i.ct  of  195U  are  to  be  undertaken.   Until 
these  determinations  have  been  made  no  definite  answer  can  be  given. 

The  term  "urban  renewal"  has  been  used  rather  loosely, 
resulting  in  a  great  deal  of  confusion.   In  this  regard  a  brief 
analysis  of  the  Housing  Act  of  19I+9,  as  amended  in  195U»  may  be 
helpful. 

The  195U-  amendments  to  the  Housing  Act  were  designed 
primarily  to  broaden  the  present  slum  clearence  and  redevelopment 
program  in  order  to  assist  communities  in  taking  effective  action 
to  meet  their  overall  problems  of  eliminating  and  preventing  the 
spread  of  slums  and  urban  blight,  including  action  to  rehabilitate 
or  improve  blighted,  deteriorated  or  deteriorating  areas. 
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The  term  "urban  renewal  area"  vies  substituted  for 
"redevelopment  area"  and  urban  renewal  area  is  defined  as  a 
slum  area  or  a  blighted,  deteriorated  or  deteriorating  area  in 
the  locality  involved.   (Sec.  110(a)) 

The  term  "urban  renewal  plan"  '-'as  substituted  for  "redevelop- 
ment plan"  and  defined  more  broadly  to  indicate  the  scope  of  an 
urban  renewal  project,  undertakings  required  for  carrying  it  out, 
the  land  uses,  maximum  densities,  building  requirements,  and  its 
conformity  with  the  general  plan  of  the  locality  as  a  whole.   This 
plan  includes  a  redevelopment  plan  approved  by  the  governing  body  of 
the  locality  for  such  oart,  if  any,  of  the  urban  renewal  area  as  is 
proposed  to  be  acquired  and  redeveloped.   (Sec.  110(b)) 

"Urban  renewal  project"  or  "oroject"  may  include  undertakings 
and  activities  of  a  local  public  agency  in  an  urban  renewal  area  for 
the  elimination  and  for  the  prevention  of  the  development  or  spread 
of  slums  and  blight,  and  may  involve  slum  clearance  and  redevelopment 
in  an  urban  renewal  area,  or  rehabilitation  or  conservation  in  an 
urban  renewal  area,  or  any  combination  or  part  thereof,  in  accordance 
with  such  urban  renewal  plan.   For  the  purposes  of  this  subsection, 
"slur,  clearance  and  redevelopment"  may  include  (1)  acquisition  of 
(i)  a  slum  area  or  a  deteriorated  or  deteriorating  area,  or  (ii)  land 
which  is  predominantly  open  and  which  because  of  obsolete  platting, 
diversity  of  ownership,  deterioration  of  structures  or  of  site 
improvements,  or  otherwise,  substantially  impairs  or  arrests  the 
sound  growth  0f  the  com  .unity,  or  (iii)  open  land  necessary  for 
sound  community  growth  which  is  to  be  developed  for  predominantly 
residential  uses. . •"Rehabilitation"  or  "conservation"  may  include  the 
restoration  and  renewal  of  a  blighted,  deteriorated,  or  deteriorating 
»rea  by  (1)  carrying  out  plans  for  a  program  of  voluntary  repair  and 
rehabilitation  of  buildings  or  other  improvements  in  accordance  with 
the  urban  renewal  plan;   (2)  acquisition  of  real  property  and  demoli- 
tion or  removal  of  buildings  and  improvements  thereon 'where  necessary 
to  eliminate  unhealthful,  insanitary  cr  unsafe  conditions,  lessen 
density,  eliminete  obsolete  or  other  uses  detrimental  to  the  public 
welfare,  or  to  otherwise  remove  or  prevent  the  spread  of  blight  or 
deterioration,  or  to  Provide  land  for  needed  nubile  facilities; 
(3)  installation,  construction  or  reconstruction,  of  such  improvements 
ts  are  described  in  clause  (il)  of  the  oreceding  sentence;  and  (k)   the 
disposition  of  any  property  acquired  in  such  urban  renewal  area 
(Including  sale,  initial  leasing,  or  retention  by  the  local  public 
agency  itself)  at  its  fair  value  for  uses  in  accordance  with  the 
urban  renewal  plan.   (Sec.  110(c)) 
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"Local  public  agency"  means  any  state,  county,  municipal,  or 
other  ( overn.iental  entity  or  putlic  body,  or  two  or  more  of  such 
entities  or  todies  authorized  to  undertake  the  project  for  vhich 
assistfnce  is  sought.   (Sec.  110(h)) 

Under  the  California  Community  Redevelopment  Law  a  redevelop- 
ment agency  is  given  certain  powers  to  undertake  redevelopment 
projects,  including  the  right  to  acquire  property  by  eminent  domain 
or  otherwise  for  the  purpose  of  improving,  rehabilitating,  and  re- 
developing blighted  areas.   (Hi  S  Codes  Sections  33266,  33267, 
337CO,  33708). 

The  term  "redevelopment"  as  defined  in  the  Redevelopment 
Lav  does  not  exclude  the  continuance  of  existing  biaildings  or 
uses  hose  demolition  or  rebuilding,  or  change  of  use  are  not 
deered  essential  to  the  redevelopment  and  rehabilitation  of  the 
area.   It  includes  the  alteration,  improvement,  Modernization, 
reconstruction,  or  rehabilitation,  or  any  combination  of  these, 
of  existing  structures  in  a  project  area.   (II  &  S  Code  Section  33013). 

The  constitutionality  of  the  California  Community  Redevelop- 
ment ;av  has  been  upheld  in  Redevelopment  Agency  of  the  City  and 
County  of  Sen  Francisco  vs.  Kayes,  122  C. A.  26  111,    certiorari  denied 
by  the  United  States  Supreme  Court  in  van  Hoff  vs.  Redevelopment 

Agency  (    U.S.  ,  99  L.  Ed.  (advance  P.  166)),   Similar 

gislation  has  been  held  in  many  other  jurisdictions.   (Eerman  vs. 

■ker ,  U.S.  ,  99  L.  Ld.     (..dvence  P.  63));  Relqysky  vs. 

gveJojgment  u-  . -r:'.-  c:  j  :.t-  r  ^JLladelpbJ^  (5ty  k.   26   512)1 
te"v.  Rich,  (110"  V<.L.    2d  77^);  F poller  v.  Rous  in,-  Authority 
Port  lane,  T2T6  Pac.  2d  752). 

It  is  my  opinion  thet  a  redevelopment  agency  could  underteke 
many  projects  under  the  existing  Community  Redevelopment  Law,  which 
for  t  e  purposes  of  the  Housing  ^ct  of  195U  constitute  urban  renewal 
projects.   Such  projects  could  be  undertaken  by  the  Redevelopment 
Agency  without  any  new  state  enabling  legislation.   In  such  projects 
It  would  not  be  necessary  to  designate  the  Redevelopment  Agency  as  the 
official  entity  to  represent  the  City  inasmuch  as  the  Board  of 
Supervisors  by  resolution  No.  7779  (Series  1939)  has  already  designat- 
ed the  need  for  an  agency  to  function  pursuant  to  the  provisions  of 
Section  33201  of  the  Redevelopment  Law. 

The  fact  that  a  redevelopment  agency  under  existing  redevelop- 
ment laws  may  undertake  certain  types  of  urban  renewal  projects  has 
been  recognized  by  the  federal  government.   In  Local  Public  Agency 
Letter  No.  h$   issued  by  the  Housing  and  Home  Finance  Agency  on 


Opinion  Ko.  951 

::ay  17,  1955 

Page  k* 

December  29,  195U,  covering  the  subject  of  survey  and  planning 
applicetions  for  urban  renewal  orojects  under  the  Housing  Act  of 
195U,  it  is  stated  as  follows: 

"In  states  having  urban  redevelopment  laws 
certain  types  of  urban  renewal  projects  may  be 
carried  out  even  though  such  laws  employ  the 
terms  'redevelopment  project1  and  'redevelopment 
plan'.  Under  the  federal  lav;  such  projects  may 
constitute  'urban  renewal  projects'  and  such  plans 
may  constitute  'urban  renewal  plans' . " 

There  is  now  pending  before  the  state  legislature  urban 
renewal  legislation  which  would  grant  to  redevelopment  agencies 
and  con  .unities  the  expanded  powers  to  undertake  all  types  of 
projects  as  contemplated  by  the  Housing  Act  of  195U» 

'Whether  the  City  of  San  Francisco  could  without  resort 
to  the  Pedevelopment  Agency  undertake  redevelopment  or  renewal 
projects  presents  many  problems,  some  of  which  would  probably 
have  to  be  litigated  in  the  courts  before  final  determinations 
could  be  made. 

Sections  6  and  8,  Article  XI  of  the  California  Constitution, 
authorize  a  chartered  city  to  include  in  its  charter  provisions  the 
power  to  make  and  enforce  all  la^'s  and  regulations  with  respect  to 
municipal  affairs  subject  only  to  the  restrictions  and  limitations 
provided  in  the  charter  and  in  respect  to  other  matters  subject  to 
the  general  laws. 

Section  11,  Article  XI  of  the  Constitution,  provides  that 
any  county,  city,  etc.,  may  make  and  enforce  within  its  limits  all 
such  locel,  police,  sanitery  and  other  regulations  as  are  not  in 
conflict  with  general  laws. 

If  it  can  be  said  that  redevelopment  or  renewal  projects 
are  "municipal  affairs"  any  city  empowered  by  its  charter  to  regulate 
municipal  affairs  may  undertake  such  projects. 

There  is  no  exact  definition  of  the  term  "municipal  affairs" 
and  the  courts  have  made  no  attempt  to  define  such  term  but  instead 
have  indicated  that  judicial  interpretation  is  necessary  to  give  it 
meaning  in  each  controverted  case.   The  comprehensive  nature  of  the 
power  however  is  conceded  in  all  decisions  and  it  is  recognized  that 
it  is  not  fixed  but  fluctuates  in  scope  and  that  changes  in  condi- 
tions make  necessary  new  and  broader  aoolications  thereof. 
(Eutterworth  v.  Boyd,  12  Cal.  2d  ll+O,  H4.7 ) 
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The  term  "municipal  affairs"  applies  only  to  matters  which 
are  Df  strictly  local  or  internal  concern  and  does  not  apply  to  mat- 
ters which  are  of  statewide  concern  or  of  concern  to  both  the  community 

the  state.   (City  of  Pasadena  vs.  Charleville,  215  Cal.  381;, 
3c 5 -389 ) •   "any  courts  in  construing  the  terr.:  "municipal  affairs"  have 
nodified  the  term  "municipal  affairs"  vith  such  "ords  as  "strictly", 
"internal"  and  "exclusively".   (Simpson  v.  City  of  Los  Angeles,  I4.6 
Cal.  2d  271-277;  Hcrwith  v.  City  of  Fresno,  74  Cal.  App.  2d  1+2,3; 
l '  :on   v.  "-.enkin,  52  Cal.  App.  2d  3&ti) 

i:att6rs  vhich  at  one  tirie  may  be  a  strictly  "municipal  affair1,1 
■Ay  at  a  later  date  becor.e  of  such  statewide  imoortance  as  to  be  of 
concern  not  only  to  the  municipality  tut  also  to  the  state  as  a  whole. 
(Los  .->,ngeles  Prewing  Co.  v.  1 03  .^n^eles,  8  Cal.  app.  2d  391-397) 

i.any  of  the  "activities"   which  must  be  undertaken  in  a 
redevelopment  or  urban  renewal  undertaking,  may  be  deemed  "municipal 
affairs"  and  consequently  can  be  undertaken  ty  a  community.   Others 
My  be  of  concern  both  to  the  cor.r.iunity  and  to  the  state  as  a  whole. 
In  such  case  an  enactment  of  the  State  Legislature  voids  any  act  of 
the  municipality  in  conflict  therewith. 

In  effectuating  any  project  it  is  importcnt  that  a  city 
have  the  right  to  acquire  property  for  this  purpose  by  the  exercise 
of  the  power  of  eminent  domain.  A  redevelopment  agency  has  such 
powers  under  the  Community  Redevelopment  La\-».   (Redevelopment  Agency 
v.  '"ayes,  supra)  A  city,  however,  has  no  inherent  power  of  eminent 
in  and  .-".ay  exercise  it  only  when  exoressly  authorized  by  law* 
such  event  its  exercise  is  not  a  municipal  affair  but  instead  a 
natter  of  statewide  concern.   (Alexander  v.  ".iitchell,  119  Cal.  App. 
2d,  816.  821;  City  and  County  of  San  Frrncisco  v.  Ross,  I4.i1  A.C.  No.  1, 
Pg.  51.)   Section  123b1,  paragraph  21  of  the  Code  of  Civil  Procedure, 
euthorizes  a  city  to  exercise  the  power  of  eminent  domain  for  the 
purposes  of:   (a)  to  demolish,  clear  or  remove  buildings  from  any 
area  which  is  detrimental  to  the  health,  safety  and  morals  of  the 
people  by  reason  of  dilapidation,  overcrowding,  faulty  arrangement 
or  design,  lack  of  ventilation  or  sanitary  facilities  of  the  dwellings 
predominating  in  such  area  (slum  clearance),  or  (b)  to  provide  low 
rent  housing.   If  a  local  community  were  to  undertake  renewal  activi- 
ties this  section  would  have  to  be  broadened  so  that  such  community 
could  exercise  the  power  of  eminent  domain  for  renewel  activities. 

liven  if  it  were  conceded  for  the  purposes  of  this  discussion 
that  "urban  redevelopment  or  urban  renewal  activities"  were  strictly 
"municipal  affairs"  which  could  be  undertaken  by  a  com. unity,  the 
charter  of  the  City  and  County  of  San  Francisco  may  contain  provisions 
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which  vould  limit  the  covers  to  undertake  such  projects  in  accordance 
with  a  redevelopment  or  urban  reneval  plan  (for  example,  the  charter 
contains  specific  orovisions  governing  the  acquisition  and  sale  of 
real  oroperty).  It  may  be  necessary  to  amend  the  Charter  in  order 
that  redevelopment  or  reneval  activities  be  undertaken  by  the  City 
and  County  of  Sen  Francisco,  unless  conducted  by  the  Redevelopment 
Agency. 

For  the  above  reasons  it  is  impossible  to  render  a  definite 
opinion  to  the  question  posed  until  the  type  of  prolect  which  is  to 
be  undertaken  has  been  determined  and  which  of  the  reneval  activities" 
authorized  by  the  Housing  Act  of  1951+  are  to  be  undertaken.   If  and 
when  such  determinations  have  been  made  and  the  powers  to  execute 
the  plan  are  questioned,  I  shall  answer  any  queries  involving  the 
exercise  of  the  particular  pove rs  which  may  be  challenged. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


MG/TJB 


TO:   HO!;.  JAMES  LEO  HALLEY,  SUPERVISOR 
Eoard  of  Supervisors 
235  City  Hall 
San  Francisco  2,  California 
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BDBJECT:   DOCUMENTS  ENTITLED  "HODIFI CATION  OF  ACCOUNTS 
CLIVAPLE";   P.ECORDABILITY;   ACXNOVL     .NT 
JQUIREMEHT 

Gentlenen: 

I  have   your  request   for  an  opinion  as  follows: 

REQUEST 

"The   Recorder's   office   of   the  Department   of  Finance    and 
Records  occasionally  receives   documents  labeled    'Modifi- 
cation of  Accounts   Receivable',    which  ostensibly  affect 
a  notice   that   has   previously  been  filed. 

"The   usual  Durpose   of  this    'modification'    is  to   specify 
a   date   that   separates   the    accounts   into  a   category  of 
being   subject   or  not    subject  to   the   assignment,    i.e.    all 
accounts  prior  to   the    date   are   considered  bound  and  all 
accounts   subsequent   to  the    date  not  bound — or  vice   versa, 

%  business  firm  that   files  these  modifications  with  the 
Recorder  has  asked  him  if   such  a  procedure   is  effective 
and   if    it   extends   the    same   protection  to    scid  firm  In   its 
capacity  as   assignee   that    an  original  unmodified  filing 
does.      Sections   3017   et    seq.,    Civil   Code,    do  not    seem  to 
cover    such   instruments. 

"May  we  request  your  opinion  as  to 

"1.      The   legal  efficacy  of  these  modifications, 
and 

"2.      If  valid,    is   an   acknowledgment   prerequisite 
to   their   recordation." 

OPINION 

The  law  governing  assignment  of  accounts  receivable  is  found  in  Sec- 
tions 3017  to  3029  inclusive  of  the  California  Civil  Code. 

Section  3019  requires  that  the  notice  be  signed  by  the  assignor  aid 
assignee  and  that  it  contain  the  following  iniormation:  (1)  designa- 
tion of  the  assignor  and  assignee;   (2)  the  chief  placo  of  business 
of  each  within  the  state,  if  any,  and  if  either  has  no  place  of  busi- 
ness within  the  state,  a  designation  of  his  residence  or  chief  place 
of  business  outside  the  state;   (3)  a  designation  of  the  general 
nature  of  the  business  out  of  which  the  accounts  arise,  and  either 
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(a)  A  statement  that  the  assignor  intends  to  or  has 
assigned  an  account  or  accounts  then  existing  or 
thereafter  arising  to  the  assignee,  or 

(b)  A  statement  that  the  assignor  intends  to  assign 
or  has  assigned  certain  specified  accounts  in 
which  event  the  statement  may  contain: 

(1)  A  list  of  the  accounts  so  to  be 
assigned,  setting  forth  the  amount 
of  each  such  account  and  the  names 
and  addresses  of  the  person  owing 
the  same;  and 

(2)  If  such  accounts  are  to  be  assigned 
as  collateral  security  for  a  specific 
obligation,  a  declaration  to  that 
effect,  and  a  statement  of  the  amount 
of  such  obligation. 

Nowhere  is  there  any  requirement  that  the  notice  set  forth  the  date 
or  dates  before  or  after  which  said  accounts  receivable  shall  be 
deemed  subject  to  said  assignment.   Any  such  information,  therefore, 
would  be  mere  surplusage  and  would  have  no  legal  effect  insofar  as 
filing  of  notice  is  concerned.   It  would,  therefore,  follow  that  if 
the  document  labeled  "Modification  of  Accounts  Receivable"  contained 
no  further  information  than  the  date  or  dates  governing  the  accounts 
assigned  or  to  be  assigned,  said  instrument  would  have  no  legal 
efficacy  insofar  as  recordation  and  notice  Is  concerned.   If,  how- 
ever, the  "Modifi cation  of  Accounts  Receivable",  in  fact,  modifies 
the  original  assignment  itself,  the  legal  effect  thereof  would  be 
tantamount  to  the  making  of  a  new  assignment.  This  would  require 
the  filing  of  a  new  notice  of  assignment  in  accordance  with  the 
provisions  of  Section  3019  before  said  modification  would  be  legally 
effective;  and  it  would  be  advisable,  although  not  mandatory,  to 
cancel  the  original  notice  following  the  procedure  set  forth  in 
Section  3023,  which  requires  a  certificate  executed  and  acknowledged 
by  the  assignee. 

Section  27287  Government  Code  provides,  in  part:   "Unless  it  belongs 
to  the  class  provided  for  in  Sections  27282  to  27286  inclusive,  or 
Sections  1202  or  1203  of  the  Civil  Code,  or  is  a  fictitious  mortgage 
or  deed  of  trust  as  provided  in  Section  2952  of  the  Civil  Code, 
before  an  instrument  can  be  recorded  its  execution  shall  be  acknowl- 
edged by  the  person  executing  it.   .  ."   Notices  of  assignment  of 
accounts  receivable  are  not  designated  in  the  excepted  classes  men- 
tioned in  said  sections.   The  notice  Is  required  to  be  recorded  by 
Section  3019  of  the  Civil  Code,  but  is  not  such  an  instrument  the 
execution  of  which  is  required  to  be  acknowledged  as  a  condition  of 
being  recorded  within  the  meaning  of  Section  27287  of  the  Government 
Code.  The  word  "instrument"  as  used  in  the  codes,  invariably  means 
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some  written  paper  or  instrument  signed  and  delivered  by  one  person 
to  another  transferring  the  title  to  or  giving  a  lien  on  property 
or  giving  a  right  to  a  debt  or  duty.   (De  Wof skill  v.  Smith, 
5  C  A  175)   The  intention  of  the  legislature  that  said  notices 
need  not  be  acknowledged  as  a  prerequisite  of  recordation  is  found 
in  the  omission  of  said  requirement  in  sections  3019,  3020,  3021 
and  3022,  but  specifically  making  acknowledgment  mandatory  in  the 
case  of  cancellation  of  ssid  notices.   (Section  3023) 

If  the  document  labeled  "Modification  of  Accounts  Receivable"  con- 
tains ell  the  information  required  in  Section  3019  it  would  be 
recordable  under  said  section  without  the  necessity  of  acknowledg- 
ment. 

You  are  accordingly  advised: 

(1)  The  documents  labeled  "Modification  of  Accounts  Receiv- 
able", which  merely  specify  a  date  that  separates  the  accounts  into 
a  category  of  being  or  not  being  subject  to  the  assignment,  have  no 
legal  effect  whatever  under  Section  3019  of  the  Civil  Code. 

(2)  If  the  documents  labeled  "Modification  of  Accounts  Receiv- 
able" include  all  information  required  by  Section  3019  of  the  Civil 
Code,  they  may  be  recorded  without  being  acknowledged. 

Respectfully  submitted, 


JC/DJK 


DION  R.    HOLM 
City  Attorney 


To:    Department   of  Finance   and  Records 
220   City   Hall 
San  Francisco   2 


Attention  Ben  G.  Kline,  Director 
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JZCT:      COIN-IN-SLOT  VENDING  MACHINES   PERMITTING  SELF -SERVICE 
OF   SOFT  DRINKS,    LOCATED    IN   0F7ICE  BUILDINGS,    MELTING 

h;lls  and  the  like,  as  public  EATING  FLACKS  uITHIN 

LICENSE   PRO/ IS  IONS    OF  THE  MUNICIPAL  CODE; 
SECTIONS   1+51  and   l+i+O  HEALTH  CODE   INTERPRETED. 

Dear  Sir: 

You  have   requested   an   opinion  of   this   office  as  follows: 

REQUEST 

"For    sometime   in  the  past   coin-in-the-slot   vending 
machines  which  permit   self-service   of   soft  drinks   such  as  Coca- 
Cola,    orange    juice,    etc.,    have  been   installed   in  premises  where- 
in permits  have   been  held   under  the   Public  Eating  Establishment 
code  which  requires  an  S)>l8  annual  fee. 

"Application  has  now  been  made  to  install  this  type 
machine  in  premises  which  are  not  under  any  type  of  permit  from 
the  Department  of  Public  Health,  such  as  large  office  buildings, 
union  meeting  halls,  etc.   Inasmuch  as  the  drink  is  consumed 
upon  the  premises,  the  department  felt  that  they  were  subject 
to  the  requirements  of  the  Public  Eating  Establishment  code. 
Firms  have  taken  exception  to  this  ruling. 

"A   previous  ruling  by   the  City  Attorney's   office   in 
reference   to   launderettes  when   they  were  first   installed    in 
San  Francisco  was   to   the   effect   that   they  were   a  coin-in-the- 
slot   operation  and   not    subject  to  requirements   of  this  depart- 
ment.      :ould   you  please  advise  me   if  aforesaid    soft  drink 
vending  machines  would  be   subject   to  an    „l8   fee   or  would    they 
be   considered   a  coin-in-the-slot   operation   over  which  we  would 
have  no  control? 

"Extensive   experiments  conducted  by  the  National 
Sanitation  Foundation  at  the  University  of  Michigan   indicated 
that  the   operation  of   these  machines  under   the  most   severe 
conditions  were   of   little    significance  from  the   standpoint   of 
public  health." 

OF   HI   ON 

You  have   presented  particularly  the  question  as   to  whether 
a  coin-in-slot  vending  machine   of   soft  drinks   installed  by  consent 
of   the   owner   or   the  building  manager   in  an  office  building,   meeting 
hall  or   similar  place  comes  within  the  provision  of  the  Public 
Eating  Establishment  Code. 
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Section  I4.51  of  the  Health  Code  defines  public  eating 
places  which  are  the  subject  of  the  permit  and  tax  or  fee  require- 
ments to  which  you  refer.   Section  lj.51,  in  pertinent  part,  is  as 
follows: 

"Section  1|51»  Public  Eating  Places,  (a)  Definitions. 
A  public  eating  place,  as  defined  in  this  section,  shall 
mean  and  include  every  restaurant,  lunch  room,  tea  room, 
soda  fountain,  buffet,  grill  room,  lunch  counter,  dining 
room,  dining  room  of  hotel,  coffee  shop,  club,  and  every 
other  place  where  food  is  sold  to  be  consumed  on  the 
premises,  and  all  kitchens,  commissaries  and  other  rooms 
appurtenant  thereto  or  connected  therewith." 

Since  your  request  states  that  the  drink  "is  consumed 
upon  the  premises"  it  seems  best  to  discuss  first  the  meaning  of  the 
expression  "where  food  is  sold  to  be  consumed  on  the  premises, '•'  as 
contained  in  Section  l|5l»   In  discussing  this  expression  as  well  as 
others  in  the  sections  referred  to  in  this  opinion,  it  is  well  to 
bear  in  mind  that  while  ordinances  and  statutes  requiring  permits  or 
the  payment  of  f^es,  llcsnses  or  taxes  for  the  operation  of  business- 
es are  to  be  interpreted  to  accomplish  their  object  and  intent,  they 
are  never  to  ba  intarpreted  as  applying  to  any  particular  business, 
unless  by  the  terms  of  such  legislation  it  is  clear  that  such  busi- 
ness is  included.   (See  American  Co.  v.  City  of  Lakeoort,  220  Cal. 
5U8,  56ii;  People  v.  Punt  ley,  217  Cal.  150", ~l£57~ff2~c?7TS~ .  9^8.) 

In  the  case  of  Treasure  Island  Catering  Co.  v.  State  Board 
of  Equalization,  19  Cal.  2d~X8iy  tKe  plaTn tiff,  ha v Ing  paid  under 
protest  sales  taxes  on  sancwi?he3  sold  from  certain  booths  at 
Treasure  Island  so  constructed  that  the  public  could  not  be  admitted 
to  them,  brought  suit  to  recover  the  amount  paid.  The  question  was 
presented  as  to  whether  food  consumed  in  the  immediate  vicinity  of 
these  booths  was  consumed  on  the  premises  within  the  meai  ing  of  the 
California  Retail  Sales  Tax  Act.  The  Court  stated  at  pages  18I|  and 
185  as  follows: 


"The  trial  court  found  the  premises  of  the  plaintiff 
were  limited  by  the  outer  walls  of  each  of  the  booths; 
that  no  purchaser  was  given  access  to  the  booths,  nor 
were  accommodations  provided  therein  for  the  consumption 
of  food  or  beverages  by  such  purchasers;  .  .  • 

"The  defendant  contends  the  trial  court  erred  in 
its  finding  that  plaintiff  s  premises  were  limited  by 
the  outer  walls  of  the  booths,  and  that  it  should  have 
found  that  sandwiches  consumed  'within  the  immediate 
vicinity  of  the  outside  booths  or  within  the  building 
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In  the  case  of  inside  booths'  were  'consumed  on  the  premises 
of  plaintiff.'  .  .  .  the  evidence  shows  that  .  .  .  some  of 
the  customers  who  purchased  sandwiches  at  the  booths  located 
on  the  grounds  walked  to  nearby  benches  and  seated  themselves, 
or  remained  standing  in  the  vicinity  of  the  booths  while  con- 
suming their  sandwiches,  but  that  many  others  walked  away 
through  the  grounds  carrying  their  purchases  with  them.  Tno 
benches  and  walks  which  were  so  utilized  by  plaintiff  s  cus- 
tomers were  used  in  common  with  the  general  public  patronizing 
the  exposition,  as  to  the  booths  located  inside  the  buildings 
the  evidence  shows  that  some  of  the  purchasers  consumed  their 
sandwiches  on  the  verandas  of  the  buildings  while  the  balance 
of  them  carried  their  purchases  out  of  the  buildings  into  the 
grounds.   It  further  appears  that  by  agreement  with  the  expo- 
sition company  plaintiff  s  rights  of  occupancy  and  control  of 
the  grounds  or  buildings  as  a  concessionaire  were  limited  to 
and  confined  within  the  limits  of  its  concession  spaces,  and 
that  the  roadways,  paths  and  walks  of  the  exposition  grounds, 
as  well  as  the  entrance  corridors  of  the  buildings,  wherein 
were  located  four  of  plaintiff  s  booths,  were  under  the  ex- 
clusive control  of  the  exposition  company.  No  relationship 
existed  between  the  plaintiff  and  the  exposition  company  that 
would  have  made  any  areas  outside  the  confines  of  the  booths 
a  part  of  the  'premises'  of  the  plaintiff  concessionaire. 
As  a  condition  of  taxability  the  statute  required  that  the 
food  be  'consumed  on  the  premises'  of  the  seller,  and  not 
merely  'near  to'  or  'in  the  neighborhood  of  the  retailer's 
premises  (Alameda  Macadamizing  Company  v.  Viilllams,  70  Cal. 
S3k»    Sk3   /12  pac.  530/);  and  in  the  absence  of  a  legislative 
definition  of  the  meaning  and  scope  of  the  term  ' on  the 
premises,'  as  used  in  the  act,  we  may  not  accept  the  de- 
fendant' s  contention  that  by  the  use  of  such  term  it  was 
the  legislative  intent  to  include  an  area  over  which  plaintiff 
not  only  had  no  control  but  v/hich  was  intended  by  the  exposi- 
tion authorities  to  be  for  the  use  of  the  general  public  and 
not  merely  for  the  accommodation  of  plaintiff  s  customers." 

In  the  subject  case  the  concessionaire  of  vending 
machines  does  not  control  any  of  the  area  of  the  building  or  hall 
around  or  in  the  vicinity  of  the  vending  machine.  The  concession- 
aire has  no  right  of  occupancy  or  control  of  the  surrounding  area, 
but  only  the  right  to  install  and  service  the  machine  at  the  loca- 
tion specified.  Clearly,  the  food  sold  by  the  operation  of  this 
vending  machine  is  no  more  to  be  consumed  "on  the  premises"  within 
the  meaning  of  Section  I4.51  of  the  Health  Code  than  were  the  sand- 
wiches in  the  booths  on  Treasure  Island,  which  are  the  subject  of 
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Section  t|i4.0  of  the  Health  Code,  relating  to  the  handling, 
care,  sale,  etc.,  of  foodstuffs,  should  also  be  discussed  briefly. 
It  provides  that  without  a  certificate  obtained  from  the  Director  of 
Health  vouching,  among  other  things,  for  the  sanitary  condition  of 
the  premises,  ''it  shall  be  unlawful  for  any  person,  firm,  corporation 
or  their  servants  or  employees,  to  maintain  or  operate  within  any 
building,  room,  apartment,  dwelling,  basement  or  cellar,  a  bakery, 
oonfectionery,  cannery,  packing  house,  candy  factory,  ice  cream 
factory,  restaurant,  hotel,  coffee  and  chop  house,  grocery,  meat 
Barket,  sausage  factory,  delicatessen  store,  or  other  place  in 
which  food  is  prepared  for  sale,  produced,  manufactured,  packed, 
stored,  or  otherwise  disposed  of,  or  to  vend  or  peddle  from  any 
wagon  or  other  vehicle,  or  from  any  basket,  hand  steamer,  street 
stand  any  food  product  ..."  A  beverage  coin-in-slot  vending  machine 
located  in  an  office  building,  meeting  hall  or  the  like  is  clearly 
none  of  the  places  specifically  mentioned  in  Section  ljij.0.   Nor  does 
such  a  vending  machine  so  placed  come  within  the  terms  following  the 
lengthy  specification  given,  to-wit,  "other  place  in  which  food  is 
prepared,"  for  the  reason  that  the  vending  machine  is  not  in  any  way 
like  any  of  the  places  specifically  mentioned.  The  rule  of  e jusdem 
generis  clearly  applies  as  a  rule  of  construction  in  this  case. 

"By  the  rule  of  construction  known  as  '  e jusdem  generis, ' 
where  general  words  follow  the  enumeration  of  particular 
classes  of  persons  or  things,  the  general  words  will  be 
construed  as  applicable  only  to  persons  or  things  of  the 
same  general  nature  or  class  as  those  enumerated.  The 
particular  words  are  presumed  to  describe  certain  species, 
and  the  general  words  to  be  used  for  the  purpose  of  in- 
cluding other  species  of  the  same  genus.  The  rule  is 
based  on  the  obvious  reason  that  if  the  legislature  had 
intended  the  general  words  to  be  used  in  their  unrestricted 
sense  they  would  have  made  no  mention  of  the  particular 
classes.  The  words  'other1  or  'any  other,'  following  an 
enumeration  of  particular  classes,  are  therefore  to  be 
read  as  'other  such  like,'  and  to  include  only  others  of 


like  kind  or  character." 


36  Cyc,  pp.  1119,  1120 


See  in  this  connection  People  v.  McKean,  76   Cal.  App.  llij.,  where 
the  above  statement  of  the  rule  is  quoted  in  full  and  numerous  cases 
in  application  of  the  rule  are  discussed. 

In  the  Treasure  Island  case  the  Court  was  also  unwilling  to 
extend  the  meaning  of  the  word  "other"  following  specific  words  to 
any  classes  of  things  different  from  those  specifically  mentioned. 
There  the  Court  had  occasion  to  interpret  the  phrase  in  the  statutory 
provision  "foods  furnished,  prepared  or  served  for  consumption  .  .  • 
from  trays,  glasses,  dishes  or  other  tableware  provided  by  the  re- 
tailer."  Since  the  sandwiches,  when  delivered  to  the  customer,  were 
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wrapped  In  paper  napkins  of  a  type  customarily  used  at  tables  as  a 
part  of  the  tableware  in  connection  with  the  consumption  of  food,  it 
was  contended  that  the  napkins  were  tableware  within  the  terms  of  the 
statutory  provision  quoted.   In  refusing  this  contention,  the  Court 
referred  to  the  rule  of  e jusdem  generis  and  pointed  out  that  the  word 
"tableware"  was  to  be  construed  as  referring  only  to  articles  of  the 
same  general  character  as  those  specifically  set  forth  preceding  the 
words  "other  tableware."   Incidentally,  it  may  be  remarked  that  in  this 
case  the  Court  also  refused  to  regard  sandwiches  and  beverages  placed 
upon  ledges  of  the  booths  by  customers  during  the  time  they  were  con- 
suming them  as  being  food  "served  for  consumption  at  .  .  .  counters." 
From  these  illustrations  it  is  clear  that  the  Court  was  determined  not 
to  extend  the  statute  by  interpretation  or  implication  beyond  the  clear 
aeaning  of  the  words  actually  contained  therein. 

.'ith  regard  to  both  Sections  1^0   and  ij.5l,  the  regulations 
and  the  various  requirements  and  prohibitions  set  forth  in  the  immed- 
iately succeeding  sections  make  it  doubly  clear  that  these  sections 
were  not  intended  by  the  legislative  body  to  include  coin-in-slot 
vending  machines  for  beverages  operated  as  indicated  in  your  request. 

You  are  therefore  advised  that  such  machines  are  not  sub- 
ject to  either  Section  l±$l   or  Section  l\l\0   of  the  Health  Code. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   ELLIS  D.  SOX,  M.D. 

Director  of  Public  Health 
101  Grove  Street 
San  Francisco  2 


WP 


Through  Mr.  T,  A.  Brooks 

Chief  Administrative   Officer 


Opinion  No.  951+ 
May  17,  1955 

SUBJECT:  LEVY  ON  SALARY  OF  PUBLIC  OFFICER  OR  EMPLOYEE  TO  ENFORCE 
COLLECTION  OF  FEDERAL  TAX;  LIABILITY  OF  CONTROLLER  IF 
HE  DOES  OR  DOES  NOT  OBEY  LEVY;  PROCEDURE  FOR  MAKING 
LEVY;  CHARTER  SECTION  2$, 

Dear  Sir: 

I  am  In  receipt   of  your   request  for  an  opinion   as  follows: 

REQUEST 

"I  am  enclosing  a  copy  of  a  letter,  dated  April  5»  1955» 
received  April  6th,  from  the  U.  S.  Treasury  Department, 
San  Francisco,  concerning  'Authority  for  Collection  of 
Federal  Taxes  under  Internal  Revenue  Code  of  1951+*  '  ^d 
bearing  the  typed  signature  of  Glen  T.  Jamison,  District 
Director,  by  John  H.  Carey,  Group  Supervisor  1-C. 

"My  office  (and  the  Los  Angeles  Auditor ' s  /see :  Ho ye 
v.  United  States,  1953,  109  Fed.  Supp.  68£/)  has  taken 
the  position  that:   (a)  a  conflict  exists  between  Federal 
and  State  laws,  and  (b)  the  Federal  Law  does  not  provide 
for  administrative  levies  on  California  or  its  counties 
and  cities.   In  regard  to  the  latter,  your  et  tention  is 
directed  to  the  inter-office  memorandum  cited  in  paragraph 
3  of  the  Treasury  letter. 

"Because  a  Constitutional  question  may  well  exist,  please 
advise  me: 

1.  What  liability,  including  personal  liability, 
attaches  to  the  Controller 

(a)  if  he  obeys  the  levy, 

(b)  if  he  does  not  obey  the  levy. 

2.  Should  you  find  I  am  obligated  to  obey  the  levy, 
upon  whom,  to  be  effective,  should  it  be  served 
initially,  in  view  of  Section  25  of  the  Charter?" 

The  letter  referred  to  in  your  request  reads  as  follows: 

"Reference  is  made  to  our  telephone  conversation  regard- 
ing collection  of  delinquent  accounts  under  the  Internal 
Revenue  Code  of  1951+  as  it  qa plies  to  municipal  employees. 

"Section  6331  of  the  Internal  Revenue  /Cod_e/  states  In  part 
under  (a)  Authority  of  Secretary  or  Delegate: 

'Levy  may  be  made  upon  the  accrued  salary  or  wages  of  any 
officer,  employee,  or  elected  official  of  the  United  States, 
the  District  of  Columbia,  or  any  agency  or  instrumentality 
of  the  United  States  or  the  District  of  Columbia,  by  serving 
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a   notice   of   levy  on   the   employer  of    such  officer,    employee 
or   elected  official.' 

"Section   31. I4.  of    Internal  Revenue   Mimeograph  No.   5^-197 
dated   December   20,    195^,    entitled    'Collection  of   Delinquent 
.ccounts  Under   the    Internal   Revenue   Code   of   195^',    reads 
as  follows: 

•Accrued   salaries,   wages,    or  other  compensation  of  any 
officer,    employee,    or  elected  or  appointed  official   of   any 
State   or  Territory,    or  any  political    subdivision   thereof, 
are   subject   to   levy  to   enforce   collection  of  any  Federal 
tax.      The  provisions  of   a  law  of   any  State,   Territory,   or 
political   subdivision  thereof  cannot   exempt  property  or 
rights   to  property  from  levy  for  the   collection  of  any 
Federal   tax. ' 

"I  would    8lso   like   to    call   to  your  attention   Section  6332 
of  the    19$k   Code   regarding   Surrender   of   Property   subject 
to  Levy.      It   is   my  opinion  that   the   present   practice  of 
merely  putting  the    employee   on  notice    should  be   discon- 
tinued and   nayment   be  made   directly  to   the   District 
Director  for  either   the    amount   of  the    levy  or  for  the 
amount   due  the   employee   if   less  than   the   amount   of   the 
demand.      The   former   practice    of  notifying   the   employee 
was  a  courtesy  on  your  part   and  has  been  appreciated  as 
such  but   it   does  not   conform  to   the   195U  Code." 

OPINION 

The  constitutional  question  implicit  in  your  request,  to  which  you 
have  referred,  is  whether  the  Federal  government  may  levy  upon  the 
State  government,  a  separate  sovereignty,  for  taxes  due  to  the  Fed- 
eral government  by  an  employee  of  the  State  or  a  subdivision  thereof. 

Additionally  there  is  the  ouestion  of  whether  Congress  has  by  stat- 
ute purported  to  give  the  said  power  of  levy  to  the  Federal  author- 
ities. 

There  has  been  no  authoritative  court  decision  on  the  constitutional 
question  referred  to  above. 

The  Treasury  Department  has  taken  the  position  that  the  Federal  gov- 
ernment may  serve  a  notice  of  levy  on  a  municipality  of  the  state, 
to  reach  accrued  wages  due  to  an  employee  in  order  to  obtain  satis- 
faction of  unpaid  Federal  taxes. 

Section  6331  of  the  Internal  Revenue  Code  of  1951*  provides  in  part 
as  follows: 
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"(a)   Authority  of  Secretary  or  Delegate.  —  If  any 
Derson  liable  to  nay  eny  tax  neglects  or  refuses  to 
nay  the  same  within  10  days  after  notice  and  demand,  it 
s  .all  be  lawful  for  the  Secretary  or  his  delegate  to 
collect  such  tax  (and  such  further  sum  as  shall  be  suf- 
ficient to  cover  the  expenses  of  the  levy)  by  levy  upon 
all  orooerty  and  rights  to  orooerty  (except  such  nroperty 
as  is  exemot  under  section  633U  belonging  to  such  nerson 
or  on  which  there  is  a  lien  orovided  in  this  chanter  for 
the  payment  of  such  tax.   Levy  may  be  made  upon  the  accrued 
salary  or  wages  of  any  officer,  emnloyee,  or  elected  official, 
of  the  United  States,  the  District  of  Columbia,  or  any  agency 
or  instrumentality  of  the  United  States  or  the  District  of 
Columbia  by  serving  a  notice  of  levy  on  the  employer  (as 
defined  in  section  3U01  (d))  of  such  officer,  emnloyee,  or 
elected  official.   If  the  Secretary  or  his  delegate  makes 
a  finding  that  the  collection  of  such  tax  is  in  jeopardy, 
notice  and  demand  for  immediate  payment  of  such  tax  may  be 
made  by  the  Secretary  or  his  delegate  and,  upon  failure  or 
refusal  to  pay  such  tax,  collection  thereof  by  levy  shall 
be  lawful  without  regard  to  the  10-day  neriod  orovided  in 
this  section." 

Regulation  301-6331  nromulgated  under  Section  633I  of    the  Internal 
Revenue  Code  of  19514-  (I.R.Bt  1955-3,  7  &t  31+)  orovides  in  nart  as 
follows: 

"Accrued  salaries,  wages,  or  other  compensation  of  any 
officer,  emnloyee,  or  elected  or  appointed  official  of  a 
State  or  Territory,  or  of  aiy  agency,  Instrumentality,  or 
political  subdivision  thereof  are  also  subject  to  levy  to 
enforce  collection  of  any  Federal  tax." 

See  also  Revenue  Ruling  55-227  (I.R.B.  1955  -  1°»  17)  holding  that  a 
notice  of  levy  may  be  served  on  an  instrumentality  of  the  state  to 
reach  the  accrued  wages  of  an  employee  of  that  Instrumentality  to 
obtain  satisfaction  of  his  unnaid  Federal  taxes. 

In  arriving  at  the  said  ruling  great  reliance  has  been  placed  on  the 
case  of  'felverlng  v.  Gerhardt,  30l|  U.S.  I4.05,  which  held  that  wages  or 
salary  of  a  State  employee  were  not  exempt  from  Federal  taxation. 
Th.e  ruling  referred  to  above  states  as  follows  at  page  18: 


"If  not  exennt  from  being  taxed,  they  are  not  exemnt  from 
being  subject  to  levy,  for  the  lesser  act  of  collecting  an 
unpaid  tax  out  of  the  debt  due  the  taxpayer  by  distraint  or 
levy,  if  necessary,  is  a  related  pover  and  likewise  does  not 
interfere  with  a  sovereignty  or  the  governmental  function, 
out  is  a  oroper  exercise  of  the  enforcement  orovisions  of 
the  Federal  revenue  laws  imnosing  the  taxes.   The  constitution- 
al power  given  to  the  Federal  government  is  to  lay  and  collect 
taxes." 
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The  ruling  in  effect  assumes  the  basic  question  that  there  is  no 
interference  with  sovereignty  or  the  governmental  function. 

See  also  United  States  v.  Newhard  (U.S.D.C.,  V.'.D.  Pa.)f28  Fed.  Suop, 
(adv.)  805,  wherein  the  District  Court  upheld  the  right  of  the 
United  States  to  levy  UDon  the  salary  of  an  employee  of  a  county 
for  an  amount  due  to  the  Federal  government  for  unpaid  taxes.  The 
Court  there  stated  at  oage  808: 

"Although  not  argued  Dro  or  con,  it  should  be  determined 
in  limine  whether  because  of  the  sovereign  character  of 
the  parties,  this  court  has  jurisdiction  to  entertain  this 
action.   In  effect,  this  action  by  the  United  States  to 
garnish  wages  in  the  hands  of  a  county  is,  as  claimed  by 
defendants,  equivalent  to  an  action  brought  against  a  state 
by  the  United  States;  counties  in  Pennsylvania  are  quasi- 
municioal  corporations  and  branches  of  the  state  government. 
Garr  v".  Fuls,  1926,  236  Pa.  137,  llj.5,  133.  A.  150,  153.   As 
defendants  point  out,  a  private  garnishor  universally  can- 
not succeed  in  garnishing  wages  in  the  hands  of  a  public 
garnishee  because  fundamentally  such  an  action  is  repugnant 
to  the  immunity  of  the  sovereign  from  suit  without  its  con- 
sent.  But  when  the  United  States  takes  the  place  of  the 
garnishor,  jurisdiction  of  a  district  court  over  such  an 
action  against  a  state  has  been  upheld.   United  States  v. 
Graham,  D.C.S.D.  Cal.  1951,  96  F.  Supp.  318,  affirmed  sub 
nom.   State  of  California  v.  United  States,  9  Cir.,  1952, 
195  F.  2d  530,  certiorari  denied  1952,  3kk   U.S.  831,  73 
S.Ct.  36,  97  L.  Ed.  6I4.7. 

"The  immunity  of  the  state  has  been  surrendered  by  its 
membership  in  the  Union  under  the  constitutional  plan  for 
judicial  settlement  of  controversies  between  a  state  and 
the  United  States.   See  Princioality  of  Monaco  v.  Mississip- 
pi, 1934.  292  U.S.  313,  329,  5k   S.Ct.  7kS,    78  L.Ed.  1282. 
V'e  can  see  no  essential  difference  between  a  direct  suit  by 
the  United  States  against  a  state  to  enforce  a  property 
right  and  a  suit  under  §3678  by  the  United  States  against  a 
county--a  branch  of  the  state — as  garnishee,  to  enforce  a 
federal  tax  lien  against  the  accrued  wages  owing  to  a 
delinquent  taxpayer  by  a  county.   It  is  our  opinion  that 
the  County  of  Fayette  has  no  constitutional  immunity  from 
such  an  action  and  this  district  court  has  jurisdiction  to 
adjudicate  it." 

At  page  810: 

"For  some  time  now  federal  statutes  have  legally  re- 
quired counties  to  deduct  social  security  and  withholding 
taxes  from  the  wages  and  salaries  of  their  employees. 
Since  Greves  v.  People  of  State  of  New  York  ex  rel. 
O'Keefe,  1939,  306  U.S.  I4.66,  59  S.Ct.  595,  83  L.Ed.  927, 
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salaries  of  officers  and  employees  of  states  have  ceased 
to  be  immune  from  federal  taxation.   No  adequate  reason 
apoears  why  the  wages  of  this  county  employee  should  be 
granted  an  exemption  from  garnishment  for  federal  taxes 
wien  such  an  exemption  is  denied  to  the  ordinary  private 
citizen.   Therefore,  although  it  be  conceded  that  the 
County  has  been  subjected  to  some  trouble  and  inconven- 
ience as  a  result  of  the  garnishment  proceedings,  those 
burdens  do  not  appear  to  be  so  substantial  as  to  warrant  a 
restriction  upon  the  power  constitutionally  delegated  to 
the  federal  government  to  collect  taxes.   U.S.  Const.  Art. 
I,  §  8." 

A  contrary  opinion  has  been  taken  by  state  authorities.   See  Opinion 
of  the  Deouty  attorney  General  of  Pennsylvania,  dated  November  19, 
19^3  (19M4-  Federal  Tax  Service  Vol  3.   CCH  par.   6158)  wherein  the 
Deputy  Attorney  General  ruled  as  follows: 

"The  Commonwealth  of  Pennsylvania  is  a  sovereign  State 
of  the  United  States  of  America.   As  such  it  cannot  be  sued 
unless  it  consent  thereto,  except  oursuant  to  the  provisions 
of  its  own  Constitution  and  that  of  the  United  States;  and 
the  Comv-onwealth  cannot  have  imposed  upon  it,  or  be  sub- 
jected to,  except  under  like  circumstances,  any  burdens  or 
obligations. 

"It  is  axiomatic  that  the  Commonwealth  cannot  be  gar- 
nisheed.   That  is  what  the  aforesaid  levy  purports  to  do. 
The  fact  that  the  claimant  is  the  Government  of  the  United 
States  is  immaterial.  The  Commonwealth  of  Pennsylvania  can- 
not be  made  a  garnishee  by  any  oerson,  corporation,  or  State 
or  by  the  Federal  Government,  unless  it  consent  thereto. 


"We  consider  it  unnecessary  to  enter  into  a  discussion 
of  whether  any  property  of  the  delinquent  taxpayer  is  in 
the  hands  of  the  Common wealth,  or  whether  such  taxpayor 
might  have  a  claim  which  could  be  legally  asserted  against 
the  Commonwealth,  or  whether  all  funds  of  the  Commonwealth 
remain  its  property  until  delivered  to  a  Dayee.   Such  a 
discussion  would  serve  no  useful  purpose  because  your  ques- 
tions are  governed  by  the  principles  hereinbefore  enunciated. 

"It  is  our  opinion,  therefore,  and  you  are  accordingly 
advised,  that  no  effect  whatever  need  be  given  by  you  to 
notice  of  levy  and  of  tax  lien  served  upon  you  in  favor  of 
the  Government  of  the  United  States  against  a  delinquent 
taxpayer  of  the  Federal  Government  for  or  on  account  of 
moneys  owing  to  such  taxpayer  by  the  Commonwealth,  whether 
such  taxDayer  be  an  employee  of  the  Commonwealth,  or  whether 
he  be  some  one  to  whom  the  Commonwealth  owes  money  for  other 
reasons." 
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Recently  the  Controller  of  the  City  of  Los  flneeles  commenced  an 
action  in  the  United  States  District  Court  for  declaratory  relief 
against  the  United  States  of  America  and  the  Collector  of  Internal 
Revenue  to  determine  whether  the  Controller,  who  had  the  duty  of 
paying  salaries  and  pensions  to  employees,  could  be  comoelled  to 
make  payment  to  the  United  States  of  an  amount  due  to  such  employee 
where  the  Collector  of  Internal  Revenue  had  filed  a  final  notice 
of  demand  and  levy  upon  the  Controller.   (See  Ho ye  v.  United  States, 
109  Fed.  Supo.  685)   The  case  of  Hove  v.  United  States  is  still  pend- 
ing and  is  to  be  tried  soon. 

nnswer  to  Specific  Questions: 

Question  1.   Your  first  question  deals  with  the  liability,  including 
personal  liability,  of  the  Controller, 

(a)  If  he  obeys  the  levy; 

(b)  If  he  does  not  obey  the  levy. 

In  the  absence  of  a  final  determination  of  the  fundamental  constitu- 
tional question  set  forth  above,  a  categorical  answer  cannot  be  given 
to  your  question. 


( a)   If  the  Controller  obeys  the  levy. 

Naturally,  if  the  Controller  obeys  the  levy  there  would  be  no  liabil- 
ity as  far  as  the  Federal  Government  is  concerned. 

However,  if  the  levy  is  illegal  there  would  probably  be  liability  on 
the  oart  of  the  Controller  to  the  employee  whose  salary  or  wages 
have  illegally  been  paid  by  the  Controller  to  the  Federal  government. 
As  stated  by  the  United  States  District  Court  (S.D.  Calif.)  in  the 
case  of  4oye  v.  United  States,  suora,  at  p.  656: 

"Furthermore,  under  the  law  of  the  State  of  California, 
Sec.  710,  Cal.  C.C.P.,  the  plaintiff  Hoye  as  City  Controller 
cannot  nay  money  owed  by  the  city  of  Los  Angeles  to  anyone 
other  than  the  one  to  whom  the  money  is  due  unless  and  until 
there  is  filed  with  him  an  authenticated  abstract  of  judgment 
of  a  court  showing  that  the  oerson  is  entitled  thereto.   If 
the  pleintiff ,  Hoye,  recognized  the  demand  and  levy  by  the 
Collector  and  oaid  the  sum  of  ,121.71  therein  demanded,  the 
plaintiff,  Hoye,  would  still  be  liable  to  pay  that  same  amount 
to  Champion  under  the  terms  of  Section  710  of  the  California 
Code  of  Civil  Procedure." 

Thus,  if  the  oayment  to  the  United  States  is  an  illegal  payment  the 
Controller  would  be  liable  for  en  illegal  payment  of  City  funds. 
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(b)   If  the  Controller  does  not  obey  the  levy. 

If  the  Controller  does  not  obey  the  levy  and  the  levy  is  legal  and 
valid,  the  Controller  could  be  held  liable  under  the  provisions  of 
Section  6332  of  the  Internal  Revenue  Code  of  1951+  which  provides  as 
follows: 

"(a)   Requirement. —  Any  oerson  in  possession  of  (or 
obligated  with  respect  to)  oroperty  or  rights  to  prooerty 
subject  to  levy  uoon  which  a  levy  has  been  made  shall,  upon 
demand  of  the  Secretary  or  his  delegate,  surrender  such  prop- 
erty or  rights  (or  discharge  such  obligation)  to  the  Secre- 
tary or  his  delegate,  except  such  oart  of  the  property  or 
rights  as  is,  at  the  time  of  such  demand,  subject  to  an 
attachment  or  execution  under  any  judicial  process. 

"(b)   Penalty  for  Violation. — Any  oerson  who  fails  or 
refuses  to  surrender  as  required  by  subsection  (a)  any  prop- 
erty or  rights  to  prooerty,  subject  to  property,  subject  to 
levy,  upon  demand  by  the  Secretary  or  his  delegate,  shall  be 
liable  in  his  own  oerson  and  estate  to  the  United  States  in 
a  sum  equal  to  the  value  of  the  orooerty  or  rights  not  so 
surrendered,  but  not  exceeding  the  amount  of  the  taxes  for 
the  collection  of  which  such  levy  has  been  made,  together 
with  costs  and  interest  on  such  sum  at  the  rate  of  o  percent 
per  annum  from  the  date  of  such  levy. 

"(c)   Person  Defined. --The  term  'person',  as  used  in 
sub sect ion  (a),  includes  an  officer  or  employee  of  a  corp- 
oration or  a  member  or  employee  of  a  partnership,  who  as 
such  officer,  employee,  or  member  is  under  a  duty  to  sur- 
render the  property  or  rights  to  prooerty,  or  to  discharge 
the  obligation." 

See  United  States  v.  Brechtel  (CCA,  8th  Cir.),  90  F.  (2d)  $lb,   where 
auch  an  action  was  brought  against  the  members  of  the  Board  of  Super- 
visors where  a  notice  of  levy  was  served  on  the  President  of  the 
Board.   The  action  was  dismissed  because  the  notice  of  levy  had  not 
been  served  on  the  proper  Darty,  to-wit,  the  treasurer  of  the  county 
who  was  the  only  oerson  under  the  law  who  had  the  possession  and  con- 
trol of  the  money  of  said  county.   If  the  levy  is  illegal  and  the 
Controller  does  not  honor  the  levy,  of  course  there  would  be  no  lia- 
bility upon  him  under  the  statute  referred  to  above. 

As  has  been  indicated  above,  the  precise  question  is  presently  pend- 
ing in  the  United  States  District  Court  for  the  Southern  District  of 
California  in  the  case  of  Hoye  v.  United  States  in  the  suit  for 
declaratory  relief  brought  by  the  Controller  of  the  City  of  Los 
Angeles.   It  is  my  opinion  that  until  a  final  determination  is  had  in 
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the  Hove  case,  the  only  safe  course  for  you,  as  Controller,  to  pursue 
when  served  with  a  notice  of  levy,  is  to  refuse  to  oay  the  said 
money  either  to  the  Federal  government  or  to  the  employee,  hlao 
sufficient  money  should  be  withheld  to  cover  interest  at  6$  per 
annum  on  the  levy. 

Answer  to  Question  2. 

Your  second  question  deals  with  the  person  upon  whom  the  notice  of 
levy  should  be  served  initially  in  view  of  Section  25  of  the  Char- 
ter. 

I  am  of  the  opinion  that  Section  25  of  the  Charter  has  no  application 
in  the  instant  case. 

See  Section  6332  of  the  Internal  Revenue  Code  of  195U  quoted  in  full 
supra.   That  section  in  effect  provides  that  the  levy  must  be  made 
upon  the  person  in  possession  of  property  or  rights  to  property,  and 
"person"  is  defined  as  including  an  officer  or  employee  under  a  duty 
to  surrender  the  property  or  rights  to  property  or  to  discharge  the 
obligation. 

/ssuraing  the  said  provisions  are  effective  as  against  the  state  or 
a  subdivision  thereof,  the  procedure  therein  set  forth  would  govern 
over  any  charter  orovision. 

See  also  United  St&tes  v.  Brechtel,  supra,  where  a  notice  of  levy 
served  upon  the  President  of  the  Board  of  Supervisors  was  held 
ineffective  and  the  court  determined  that  the  notice  of  levy  should 
have  been  served  upon  the  Treasurer  of  the  county  who  was  the  only 
person  under  the  law  who  had  the  possession  and  control  of  the  money 
of  said  county. 

You  are  therefore  advised  that  the  notice  of  levy,  assuming  it  is 
effective  against  the  state  or  a  political  subdivision  thereof, 
should,  in  the  case  of  the  City  and  County  of  San  Francisco,  be 
served  upon  its  Controller. 

Respectfully  submitted, 

DION  R.  HOLM 
LSM/GEB  City  Attorney 

TO:   HARRY  D.  POSS,  Controller 
109  City  Hall 
San  Francisco  2. 
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SUBJECT: 


Gentlemen 


ACCEPTANCE  OF  STREET  WORK;  RESPONSIBILITY  FOR 
MAINTENANCE  ANT  REPAIR  OF  UNACCEPTED  STREETS; 
CRITERIA  FOR  ACCEPTANCE  OF  IMPROVED  STREETS 
BY  CITY  AND  COUNTY  OF  SAN  FRANCISCO. 


I  have  your  request  for  an  opinion  as  folic 


REQUEST 

"Can  the  street  work  on  a  portion  of  a  street  which 
has  been  done  to  official  line  and  grade,  according  to 
specifications  and  all  necessary  fees  paid  as  In  the  case 
of  the  improvement  of  the  southerly  one-half  of  Sixteenth 
Street  between  Third  and  Seventh  Streets  be  accepted  in 
some  status  so  that  credit  may  be  given  to  the  owner  for 
the  work  which  was  done  and  paid  for  under  private  con- 
tract and  must  now  be  reconstructed  in  connection  with  the 
improvement  of  the  sewer  and  northerly  one-half  of  the 
street  which  had  not  been  previously  improved." 


I  note  from  your  request  that  unde 
Series)  December  5,  1910,  the  Board  of  Publi 
pletion  of  the  private  contract  under  which 
of  the  street  had  been  paved  and  ordered  a  c 
pletion  issued  but  made  no  recommendation  to 
for  full  acceptance  as  no  sewer  was  construe 

I  also  note  that  it  is  the  present 
to  proceed  with  improvement  of  the  north  hal 
reconstruction  of  the  south  half  and  to  cons 
street. 


r  Resolution  1718  (Second 
c  Works  acknowledged  com- 
the  southerly  one-half 
ertificate  of  said  com- 

the  Board  of  Supervisors 
ted  in  the  street. 

intention  of  the  City 
f  of  the  street  and  the 
truct  a  sewer  in  said 


OPINION 


Section  400  of  Article  9  of  the  Public  Works  Code  of  the 
City  and  County  of  San  Francisco  places  on  the  abutting  landowner  the 
responsibility  to  repair  and  maintain  any  adjoining  street  and  road- 
way which  has  been  improved  but  has  not  been  accepted  by  the  City. 
The  City,  acting  through  the  Department  of  Public  Works  and  the  Board 
of  Supervisors,  may  require  the  abutting  landowners  to  construct  and 
maintain  public  Improvements  including,  but  not  limited  to,  paving  and 
repavlng  of  roadway  and  installation  of  sewers.   (Sections  185,  I06 
San  Francisco  Public  Works  Code) 
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This  responsibility  for  repair  and  maintenance  of  the 
adjoining  street  and  roadway  continues  until  such  time  as  the  im- 
proved street,  roadway  or  way  has  been  accepted  by  the  City.   The 
prerequisites  for  acceptance  are  set  forth  in  Section  108  of  the 
Charter  as  follows : 

"When  any  roadway  of  a  street  or  portion 
thereof  for  not  less  than  one  continuous  block  has  been 
paved  in  accordance  with  the  specifications  of  the  de- 
partment of  public  works,  and  is  in  good  condition, 
and  sewer,  gas  and  water  pipes  have  been  laid  therein, 
the  same  shall  be  accepted  by  the  supervisors  by  ordi- 
nance on  the  written  certificate  of  the  city  engineer, 
and  thereafter  such  portion  of  the  roadway  of  said 
street  shall  be  kept  in  repair  and  improved  by  the 
city  and  county  .  .  .  . " 

As  quoted,  the  prerequisites  for  acceptance  are  as  follows: 

1.  Paving  of  street  for  not  less  than  one  continuous 
block  in  accordance  with  Department  of  Public  Works'  speci- 
fications; 

2.  Pavement  is  in  good  condition; 

3.  If  necessary,  sewer,  gas  and  water  pipes  have 
been  laid  therein; 

U.      The  City  Engineer  has  issued  his  certificate 
certifying  to  the  above. 

Where  sewer,  gas  or  water  pipes  are  not  reasonably  required, 
an  acceptance  may  still  be  effected  provided  the  other  requirements 
of  Section  108  of  the  Charter  are  met.   However,  In  the  instant  case, 
not  only  were  sewer  lines  deemed  necessary  in  1910  by  the  Board  of 
Public  Works,  but  today  they  are  considered  an  obvious  necessity  by 
the  responsible  department.   Consequently,  this  requirement  cannot 
be  obviated  or  ignored,  and  it  follows,  therefore,  that  it  is  not 
possible  to  comply  with  Section  108.   Accordingly,  the  Board  of 
Supervisors  is  without  power  to  accept  the  present  roadway  in  whole 
or  In  part.   This  being  so,  any  discussion  whether  there  has  been 
compliance  with  other  provisions  of  this  charter  section  (as,  for 
example,  whether  the  prerequisites  of  paving  extends  to  the  full 


ving  e: 
ock)  li 


width  as  well  as  to  the  length  of  the  block)  is  moot 

In  view  of  the  foregoing,  you  are  advised  that  neither 
the  Board  of  Supervisors  nor  the  Department  of  Public  Works  may 
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lawfully  accept  In  whole  or  In  part  any  of  the  Improvements  con- 
structed on  said  unaccepted  street. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


GPA/RS 

To:  Department  of  Public  Works 
260  City  Hall 
San  Francisco  2 

Attn:   Sherman  P.  Duckel,  Director 

Through:   Mr.  T.  A.  Brook's 

Chief  Administrative  Officer 
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SUBJECT:   ACCEPTANCE  OP  ROADWAYS;  RESPONSIBILITY  FOR 
MAINTENANCE  AND  REPAIR  OP  ROADWAYS; 
REQUIREMENTS  FOR  ACCEPTANCE  BY  DEPARTMENT 
OP  PUBLIC  WORKS;  DEDICATION  OP  STREETS  AND 
ROADWAYS;  DESCRIPTION  OF  PROPERTY  IN  DEEDS. 

Gentlemen: 

In  response  to  the  request  of  the  Streets  Committee  of  the 
Board  of  Supervisors  regarding  the  ability  of  the  City  and  County 
of  San  Francisco  to  accept  deeds  to  certain  pedestrian  ways  in 
in  Ingleside  Terrace  and  thereafter  to  assume  the  responsibility 
for  the  care  and  maintenance  of  same,  please  be  advised  as  follows: 

OPINION 

Under  §400  of  the  Public  Works  Code  (Part  II,  Chapter  X, 
San  Francisco  Municipal  Code)  the  duty  is  placed  on  the  abutting 
landowner  to  maintain  and  keep  in  reasonably  good  repair  all  im- 
proved but  unaccepted  streets,  avenues,  lanes,  alleys  and  side- 
walks. 

The  pedestrian  ways  we  are  instantly  concerned  with  are 
technically  alleys.    (McQulllin, Municipal  Corporations,  3rd  ed., 
530.10.)   Under  the  original  plat  or  map  filed  for  record  by  the 
Urban  Realty  Development  Company  applying  to  the  subdivision  now 
known  as  Ingleside  Terrace,  all  roadways,  streets  and  avenues  40 
feet  or  more  in  width  were  dedicated  to  the  City  and  County  of 
San  Francisco.   As  to  roadways,  streets,  avenues  and  ways  less  than 
40  feet  in  width,  these  are  for  the  most  part  presently  vested  to 
the  midline  thereof  in  the  record  title  holders  of  the  adjoining 
lots. 

The  rule  of  conveyancing  obtaining  in  this  state  is  that, 
where  a  conveyance  is  made  by  reference  to  lots  on  a  recorded  map 
or  plat,  the  conveyance  carries  with  it  title  to  the  center  line  of 
any  adjoining  roadways,  streets  or  ways.   (Gramer  v.  City  of 
Sacramento,  2  Cal.  2d  432;  41  P  2d  543.)   Where  the  conveyance  is 
by  metes  and  bounds  and  not  by  reference  to  lots  on  a  recorded  map, 
the  rule  is  that  title  is  passed  only  as  to  the  described  property 
and  not  to  any  adjoining  roads,  streets  or  ways.   (Jones  v.  Baum- 
bach,  193  Cal.  567;  226  P  400.)   However,  this  rule  is  subject  to 
several  contrary  presumptions:   (l)   That  the  adjoining  lot  owner 
is  presumed  to  have  title  to  the  midline  of  any  adjoining  roadways, 
streets  or  ways  (Porter  v.  Los  Angeles,  182  Cal.  515;  189  P  105; 
rkliforrda  Civil  Code  §831    (2)   The  presumption  that  the  grantor 
intended  to  pass  full  title  to  the  conveyed  premises  and  adjoining 
roadways,  streets  or  ways.   (California  Civil  Code  §1112.) 

Our  information  is  that  the  original  grants  by  the  Urban 
Realty  Development  Company  were  by  reference  to  lots,  and  therefore 
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said  grantor  retained  no  Interest  In  the  pedestrian  ways  with 
which  we  are  pi'ee  3.n:;?.y  concerned.   Consequently,  the  present  record 
title  holders  or'   che  abutting  lets  should  be  able  to  convey  title  ' 
In  fee  to  the  midline  of  the  adjoining  ways.  This  conveyance  in 
every  Instance  should  be  by  way  of  grant  deed. 

It  should  be  noted  in  passing  that  good  title  may  also  be 
acquired  by  dedication  through  user  by  the  public.   (Diamond  Match 
Co.  v.  Sacramento,  21 3  Cal.  065,  24  P  2d  783;  McQuillin,  Municipal 
Corporations,  °d  edc,  §33»31«)    In  any  case,  it  is  fundamental, 
however,  that  no  dedication  would  be  effected  until  and  unless 
there  has  been  en   acceptance  by  the  City.   (Stump  v,  Cornell  Con- 
struction Co.,  169  P  2d  419,  subsequent  opinion  29  Cal.  2d  448, 
175  P  2d  510;  Partridge  v.  Richmond,  36  C  A  382,  172  P  166; 
McQuillin,  Municipal  Corporations,  3d  ed.,  §33.43.) 

Under  Section  108  of  the  Charter,  acceptance  is  by  way  of 
ordinance  passed  by  the  Board  of  Supervisors  after  the  following 
has  been  shown:   (1)  That  the  roadway,  street  or  way  has  been 
paved  in  accordance  with  the  specifications  of  the  Department  of 
Public  Works;   (2)  That  same  is  in  good  condition;   (3)  That  if 
necessary,  sewer,  gas  and  water  pipe  have  been  laid  therein; 
(4)  That  the  City  Engineer  has  certified  to  all  of  the  above. 

Under  the  canon  of  reasonable  construction  of  legislative 
enactments,  it  is  obvious  that  this  charter  section  does  not  require 
the  installation  of  sewer,  gas  or  water  pipe  lines  where  same  are 
not  reasonably  necessary,  presently  or  in  the  foreseeable  future. 
Accordingly,  the  absence  of  sewer,  gas  or  water  pipe  lines  in  these 
pedestrian  ways  per  se  is  no  obstacle  to  their  acceptance  if,  in 
fact,  such  lines  are  not  needed. 

After  acceptance  by  the  City  in  accordance  with  the  quoted 
charter  section,  it  shall  thereafter  be  the  duty  and  responsibility 
of  the  City  to  maintain  each  pedestrian  way  so  dedicated. 

You  are  advised  accordingly. 

Respectfully  submitted, 

TO:   BOARD  OF  SUPERVISORS         DION  R.  HOLM,  City  Attorney 
235  City  Hall 
San  Francisco  2 

Attention:  Mr,  John  R. 

McGrath,  Clerk. 

GPA/TJB 
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SUBJECT:   SOUTHER.:  PACIFIC  COMPANY,  MUNICIPAL  PERMIT  TO 
maintain  TRACKS  AND  OPERATE  ON  SAN  FRANCISCO 
STREETS,  RELATIONSHIP  TO  FOURTH  STREET  VIADUCT 
CONTROVERSY;  CITY  LIABILITY  FOR  RAILROAD  ACCIDENT 
IN  ABSENCE  OF  ORDER  TO  CEASE  OPERATIONS . 


Dear  Sir: 

I  have   your  request   for   opinion   as   f ollov/s : 

REQUEST 

"On  Kay  14,  1954  there  was  transmitted  by  the  Board 
of  Supervisors  through  the  Chief  Administrative  Officer 
to  me,  a  request  for  my  report  and  recommendation  on  a 
proposed  ordinance  granting  permission  to  the  Southern 
Pacific  Company  to  maintain  and  operate  railroad  tracks 
upon  public  streets  in  San  Francisco. 

"As  you  remember,  it  was  in  May  1954  that  we  were 
negotiating  with  the  Southern  Pacific  Company  for  the 
construction  of  a  vehicular  viaduct  over  its  station 
trades  on  4th  Street.   Then  it  was  decided  that  we  would 
withhold  our  consideration  on  the  approval  of  the  ordi- 
nance until  an  agreement  had  been  reached  with  the 
company  on  the  4th  Street  Viaduct.   It  now  appears  that 
this  viaduct  may  be  incorporated  in  an  approach  structure 
for  the  proposed  Southern  Bay  Crossing.  The  approach 
structures  are  now  being  designed  by  the  Division  of  Toll 
Bay  Crossings  and  we  are  informed  that  these  plans  will 
be  completed  in  December  1955*  At  that  time  we  can  nego- 
tiate with  the  Division  of  Toll  Bay  Crossings  for  the 
addition  of  the  necessary  traffic  lanes  over  the  4th 
Street  station  trades. 

"Since  March  1954  the  Southern  Pacific  Company  has 
been  operating  its  trains  in  San  Francisco  without  a 
permit  and  I  now  seek  your  advice  on  the  proper  action 
to  take.  Should  we  recommend  the  granting  of  the  permit 
reserving  in  it  all  points  which  would  be  in  the  City's 
favor  as  these  points  might  affect  our  negotiations  with 
the  Company  on  the  construction  of  the  4th  Street  Viaduct, 
Viould  the  City  be  liable  in  any  way  in  the  event  of  a 
railroad  accident,  for  failing  to  order  the  railroad  to 
cease  operations  in  San  Francisco  until  it  Is  in  posses- 
sion of  a  proper  permit? 

"I  would  greatly  appreciate  your  advice  as  soon  as 
possible." 
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OPINION 


Answer  to  Question  1. 


In  Town  of  Conway  v.  Atlantic  Coast  Line  R.  Co.  /T^ZGJ , 
20  P.  2d  250,  259-260,  it  was  held  that  when  the  permission  given 
the  railroad  to  occupy  the  street  was  revoked,  the  city  could  compel 
the  railroad  to  cease  operating  trains  and  remove  its  track.  The 
Interstate  Commerce  «.ct  declares  that  no  oarrier  by  railroad  subject 
to  the  Act  shall  abandon  any  portion  of  its  line  unless  there  shall 
first  have  been  obtained  from  the  Interstate  Commerce  Commission  a 
certificate  that  the  present  or  future  public  convenience  and  neces- 
sity permit  of  such  abandonment.   (1+9  U.3.C.,  Sec.  1,  par.  18)   The 
railroad  in  the  cited  case  contended  that  the  Interstate  Commerce 
Commission  had  sole  power  to  order  the  abondonment  of  the  line,  and 
that  it  could  not  be  ordered  to  abandon  its  use  of  the  street  without 
the  Commission' s  consent.   The  court  held  that  the  quoted  section 
"vas  not  intended  to  apply  to  those  cases  where  the  railroad  is  a 
trespasser,  or  where  the  railroad's  occupancy  is  only  by  permission, 
and  such  permission  has  been  revoked,"  and  that  in  such  case  "no 
certificate  from  the  Interstate  Commerce  Commission  is  necessary,  and 
that  the  court  has  full  jurisdiction  to  determine  the  rights  of  the 
parties,  and  to  require  the  removal  of  the  track  if  the  railroad  has 
no  further  legal  right  to  keep  it  there." 

This  is  a  federal  district  court  decision.   It  has  not  been 
overruled.   It  was  cited  with  ap.roval  by  the  United  States  Court  of 
Apoeals,  Second  Circuit,  in  Zlrn  v.  Hanover  Bank  ^l95]±7*  215  ?•  2d 
63",  69. 

The  City  may  be  in  a  stronger  position  if  the  permit  is  not 
granted  until  a  satisfactory  agreement  regarding  allocation  of  the 
cost  of  the  viaduct  has  been  reached.  You  state  that  the  Division  of 
Toll  Bay  Crossings  is  engaged  in  preparing  plans  which  may  Incorpor- 
ate the  proposed  viaduct  into  the  Southern  Crossing  approach  struc*'. 
tures.   Pendin;.  their  completion  and  the  reaching  of  such  agreement, 
it  is  my  opinion  that  you  should  delay  recommending  the  granting  of 
any  permit. 

Answer  to  Question  2. 

Any  liability  of  the  City  for  a  railroad  accident  at  the 
?ourth  Street  crossing  would  have  to  be  predicated  on  the  Public 
Liability  Act.   (Gov.  Code,  Sees.  53050  -  53052)   If  a  dangerous  or 
defective  condition  of  public  property  of  which  the  City  had  notice, 
caused  such  an  accident,  the  City  could  be  held  liable.   (Bospul  v. 
San  3ernardlno;  2  Cal.  2d  7U7;  Shea  v.  San  Bernardino,  7  Cal.  2d  683) 
But  in  my  opinion  a  railroad  crossint  of  a  street  v/ould  not  of  itself 
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be  held  by  the  courts  to  be  a  dancerous  or  defective  condition  of 
public  property  any  nore  than  v;ould  the  crossin;  of  one  street  by 
a:.3:/.er.   (Cf.  Perrj  v.  Gib:'  of  Senta  Lonica,  130  A.C.A.  1*23) 

Southern  Pacific's  possession  of  a  proper  pernit  for  the 
use  of  Fourth  Street  would  not  be  determinative  of  the  City's  liabil- 
ity in  any  event.   That  is,  if  a  dangerous  or  defective  condition  of 
public  property  did  exist  at  the  crossing  for  which  the  City  could 
ce  held  liable,  the  fact  Southern  Pacific  did  or  did  not  have  a 
pernit  to  use  the  crossing  would  not  affect  that  liability.   (Cf. 
■ysoch  v.  gorcher  Eros.,  101;  C.A.  2d  571f  530,  et  see;  Moon  v.  Payne, 
97  C,..  2d~lTn 

On  the  expiration  of  a  franchise  the  City  is  under  no  duty 
to  tare  i: mediate  steps  to  halt  the  railroad's  use  of  the  street. 
(Cf.  112  A.L.R.  625-6i+3;  see  also  39  A..L.R,  at  pp.   620-621)   It  night 
be  contrary  to  the  public  interest  for  it  to  do  so. 

It  is  ny  opinion  that  the  City  would  not  be  liable  in  the 
event  of  a  railroad  accident  at  the  Fourth  Street  crossing  simply 
because  of  its  failure  to  order  the  railroad  to  cease  operations 
until  it  had  obtained  a  proper  permit. 

g'ou  are  advised  accordingly. 

Respectfully  submitted, 


DIG N  R.  KOLM 
City  Attorney 

/lsl 

To:      Sherman   P.   Duc'cel,    Director 
Deoartrr.ent   of  Public  Works 
260  City  hall 
San  Francisco  2 

Through  T.  A.   Brooks,    Chief  /.oV.inistrative   Officer 


OPINION   NO.    958 
May  25,    1955 

SUBJECT:      TAXICAB   STANDS,    PERMITTEE  AS   EXCLUSIVE 
USER   UNDER    PRESENT    EAM. 

Gentlemen: 

"e  have   your  request  for   an   opinion  as  follows: 

REQUEST 

"I   have  been  directed   by  the   Police  Committee 
of    the  Board   of   Supervisors   to  request  from  you  an 
opinion  as   to  whether   the    law  at  present  prohibits 
taxicab   companies,    other   than  the   company  to  whom 
a  permit  has  been  issued,    from  occupying   stands  for 
taxicabs." 

OPINION 

You  are  advised  that  Section  1119(b)  of  the  Police  Code  of 
the  City  and  County  of  San  Francisco  specifically  prohibits  taxicab 
companies  other  than  the  company  to  whom  a  permit  has  been  issued 
from  occupying  taxicab  stands.   Said  section  reads  in  part  as 
follows: 

"The  stand  permit  shall  specify  the  name  and 
address  of  the  permittee  and  the  number  of  vehicles 
and  class  and  character  of  service  authorized  there- 
under. No  vehicle  licensed  to  operate  pursuant  to 
this  Chapter,  while  awaiting  employment  by  passengers, 
shall  stand  on  any  public  street  at  a  place  other  than 
upon  a  stand  designated  and  established  in  accordance 
with  the  provisions  of  this  Article,  and  no  such  vehicle 
shall  occupy  such  stand  _un  1  es s_  it  is  licensed  so  to  do . 
It  shall  "be  unlawful  f  o_r_  the  owner  or  operator  of  any 
public  pa_3senger  yeh~icle  for  hire,  other  than  the  per- 
mittee, to  use  t he  stand  designated"  under  such  permit . " 
( emphasis  added!- 

Establishment  of  "closed"  stands,  currently  for  taxicabs 
but  originally  for  horse  drawn  vehicles,  is  of  ancient  origin  and 
for  more  than  three-quarters  of  a  century  it  has  been  the  settled 
policy  of  San  Francisco  to  cast  certain  restrictions  around  the 
occupancy  of  these  closed  stands.   In  192?  Traffic  Ordinance  No. 
7691,  Section  36(b)  of  the  City  and  County  of  San  Francisco  read 
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as   follows: 


"It   shall  be  unlav;ful  for    any  operator   of  a 
vehicle   to   stand    said   vehicle   in  a  duly  established 
taxicab   or  public   bus   stand;    provided,    however,    that 
this  provision   shall  not   apply  to  the   operator   of 
duly   licensed   taxicabs   or  public   buses,    authorized 
to  occupy   said    stands." 

In  People  v.  Galena,    21+  C.A.    2d  Supp.    770,    the   court   specifically 
upheld   the  validity  of  the   exclusionary  feature   of   this   ordinance 
as  being  a  proper   exercise   of  the  police   power   in  promoting   the 
convenience,    safety  and  welfare   of   the   traveling  public. 

The   aforesaid  Section   1119(b)    of   the   Police  Code   of  the 
City   and  County  of  San  Francisco   is  even  more    specific  than  the 
above  quoted  Section  36(b)    of   the  Traffic  Code,    in  prohibiting  all 
but  permittees   from  using   stands  designated   under   the  permits. 

Respectfully   submitted, 

DION  R.    HOLM 
City  Attorney 

TO:    BOARD   OP   SUPERVISORS 
235  City  Hall 

San  Francisco  2,   California 
Attn.:    JohnR.   McGrath 

Clerk   of   the  Board 

DJK/LSM 


OPINION  NO.  959 
:ay  25,  1955 

SUBJECT:   SECS.  752-75U,  SAN  FRANCISCO  PUELIC  WORKS  CODE,  REQUIRING 
UTILITY  TO  I  OVE  ITS  FACILITIES  AT  ITS  EXPENSE  -  - 
APPLICAr ILITY  OP  TO  REIiOVAL  OF  PUBLIC  UTILITY  .FACILITIES 
MADE  i.ECESSARY  BY  CONSTRUCTIOH  OF  A  FREEWAY  WHICH  IS  PART 
OF  STATE  HIGHWAY  SYSTl  . 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"Pursuant  to  Utilities  Agree  ent  :To.  257.15  dated 
1-7-55  between  the  State  division  of  Highways  and  this 
~er>artment,  I  awarded  a  contract  for  certain  alterations 
to  the  auxiliary  ".ater  Supnly  System. 

"Subsequently,  oursuant  to  Sections  752  et  seq.  of 
the  San  Francisco  Public  '  orks  Code,  a  notice  dated  I!arch 
25i  1955  '-'as  sent  to  the  Pacific  Gas  and  Electric  Company 
to  remove  or  adjust  its  facilities  as  necessary  to  allow 
the  prosecution  of  the  above  contract. 

"--.fter  the  contract  work  started,  it  was  discovered 
that  a  P.C-.&  E.  gas  main  interfered  with  the  construction 
of  a  hydrant  lead. 

"As  it  would  be  cheaper  to  alter  our  Contractor's 
work  than  to  remove  or  adjust  the  gas  main,  I  notified  the 
P.G.&  E.  Co.  by  letter  of  April  22,  1955  that  I  would 
authorize  the  Contractor  to  so  alter  his  construction, 
provided  the  Company  reimbursed  him  for  any  additional 
exDense.   I  then  did  authorize  the  Contractor  by  our  Form 
F-k9k   Consecutive  ,To.  11030  dated  April  25,  1955  to 
alter  his  contract  construction  work  as  necessary  to 
avoid  interference  with  the  gas  main. 

"Ey  letter  of  A^ril  26,  1955  the  Contractor  informed 
the  City  Engineer  that  the  P.C.&  E.  Co.  had  declined  to 
agree  to  reimburse  the  Contractor  for  any  extra  expense 
contemplated  under  F-lj.9l|  No.  11030. 

"Ey  letter  of  Aoril  28,  1955  the  P.G.&  E.  Co.  informed 
me,  in  effect,  that  Sections  752  et  seq.  of  the  Code  have 
no  application  to  the  situation  since  the  contract  was  not 
for  City  purooses  but  entirely  to  accommodate  the  State 
in  its  construction  of  a  freeway. 
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"Ey  letter  of  ::ay  5»  1955 >  copy  attached  hereto,  the 
assistant  State  Highway  Engineer,  in  order  to  avoid  delay, 
has  authorized  me  to  alter  our  work  at  the  State's  expense, 
though  he  proposes  to  recover  from  the  P«G«&  L.  Co. 

11  'owever,  as  you  will  note  in  the  fifth  paragraph  of 
the  letter,  the  State  Mill  aooreciate  your  ruling  on  the 
matter. 

%s  sir.ilar  situations  may  --ell  occur  in  the  future, 
I  would  also  like  to  be  informed  and  I  therefore  request 
your  opinion  as  to  whether  Public  "orks  Code  Sections  752 
et  seq.  are  applicable  and  enforceable  in  the  situation 
that  developed  at  Folsom  and  Ecker  Streets  as  outlined 
above." 

OPINION 

Sections  752-751;  of  the  San  Francisco  Public  '/orks  Code 
provide  that  "whenever  any  public  work  is  authorized  by  the  Board 
of  Supervisors  of  the  City  and  County  of  San  Francisco  to  be  done 
under  the  supervision  of  the  department  of  Public  '.orks  of  said 
city  and  count",  upon,  in,  over  or  under  any  of  the  public  streets 
of  the  City  and  County  of  San  Francisco,"   the  Apartment  of  Public 

orks  may  notify  any  corporation  having  pioes,  wires,  tracks, 
conduits,  or  property  located  on,  in,  over  or  under  the  street  to 
remove  or  adjust  them  so  that  the  work  nay  proceed.   It  then  becomes 
the  corporation's  duty  to  comply  with  the  request.   If  it  refuses  to 
do  so,  the  department  of  Public  'orks  may  make  the  removal  or 
adjustment  and  charge  the  expense  to  the  corporation.  The  City 
and  County  may  recover  the  expense  from  the  corporation  in  an 
action  at  law. 

In  connection  with  state  highways  i-hich  are  or  shall  tecome 
freeways,  $702  of  the  Crlifornia  Streets  and  '"ighways  Code  provides 
that  when  the  California  department  of  Public  'orks  requires  a 
utility  to  remove  its  facilities  from  a  freeway,  "the  department 
shall  nay  the  reasonable  and  necessary  cost  of  such  removal." 
Similarly,  *703  provides:   "'.henever  the  department  requires  a 
publicly  owned  utility  to  relocate  within  a  freeway  any  utility 
facility  lawfully  maintained  in  any  freeway  which  was  not  a  state 
highway  at  the  time  such  utility  facility  was  originally  installed 
therein,  the  department  shall  pay  the  cost  of  such  relocation, 
''henever  the  deoartment  requires  a  privately  owned  utility  to 
relocate  within  a  freeway  any  utility  facility  lawfully  maintained 
in  any  freeway  which  was' not  a  state  highway  at  the  time  such 
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utility  facility  was  originally  installed  therein,  and  it  is 
established  by  the  utility  that  it  is  not  under  express  contractual 
obligation  to  relocate  such  facility  at  its  ov.<n  expense,  the  depart- 
ment shall  pay  the  cost  of  such  relocation." 

The  freeway  construction  involved  is  a  state  highway 
project  under  the  jurisdiction  of  the  division  of  Highways  of  the 
California  Department  of  Public  '.''orks.   It  is  not  public  work 
authorized  by  San  Francisco's  Board  of  Supervisors.   The  altera- 
tion of  the  publicly  and  privately  owned  utility  facilities  involved 
is  r.ade  necessary  by  this  construction.  Utilities  Agreement  i'o. 
257«l5  was  entered  into  to  facilitate  this  alteration.   It  provides 
that,  Dursuant  to  £703,  S.  &  H.  Code,  the  State  will  pay  for  the 
work. 

It  is  my  opinion  that  §*752-75U  of  the  San  Francisco  Public 
"orks  Code  are  inapplicable  to  place  the  cost  of  the  alteration  upon 
the  utility  and  that  §703  of  the  California  Streets  and  Highways 
Code  contemplates  that  the  California  Department  of  Public  '.'orks, 
subject  to  the  provisions  of  £705  et  seq.,  shall  pay  for  the  cost  of 
relocating  within  the  freeway  any  utility  facility  lawfully  maintain- 
ed therein,  provided  the  freeway  was  not  a  state  highway  when  the 
facility  was  originally  installed,  and  provided  further  that,  in  the 
case  of  a  privetely  ovned  utility  facility,  the  utility  can  establish 
that  It  is  not  under  express  contractual  obligation  to  relocate  such 
facility  at  its  own  expense.   ££752-75U  of  the  San  Francisco  Public 

orks  Code  are  not  such  an  express  contractual  obligation.   (See 
§s706,  707. 5»  S.  k   H«  Code,  relative  to  express  contractual 
obligations. ) 

You  are  advised  that,  in  my  opinion,  £i752-75U  of  the  San 
Francisco  Public  '  orks  Code  are  not  apolicable  and  enforceable  in 
the  situation  that  developed  at  Folsom  and  Ecker  Streets. 

Respectfully  submitted, 


DION  R.  HOLIi 
City  Attorney 

TO:   KR.  SHE' KAN  P.  DUCEEL,  Director, 
^enartment  of  Public  "orks 
260  City  "all 
San  Francisco  2,  California 


GEB/TJB 


OPINION  NO.  960 
Lay  25,  1955 

SUBJECT:  VALIDITY  OF  RULE  OP  POLICE  DEPARTMENT  PROHIBITING 
POLICE  OFFICER  FROM  COMMENCING  ACTION  FOR  DAMAGES 
SUSTAINED  IN  THE  DISCHARGE  OF  POLICE  DUTY  WITHOUT 
PERMISSION  OF  THE  POLICE  COMMISSION. 

Gentlemen: 

You  have  requested  an  opinion  of  this  office  as  follov/s: 

R  E  C.  U  E  S  T 

"The  attached  file  covers  a  request  by  Police 
Officer  John  Cahill  for  permission  to  file  a  civil 
suit  for  injuries  received  in  the  line  of  duty  as 
per  the  provisions  of  Rule  lj-30  of  the  Rules  and  Regu- 
lations of  the  San  Francisco  Police  Department,  which 
reads  as  follows: 

'[+30.   Shall  not  commence  suit  for  the  collec- 
tion of  damages  sustained  in  the  discharge  of 
police  duty  without  permission  of  the  board.' 

".-v  decision  is  requested  from  you  as  to  whether 
or  not  the  action  of  the  Police  Commission  deprived 
Officer  Cahill  of  any  civil  right.11 

OPINION 

The   Police  Commission  has  the  power  to  prescribe  rules  and 
regulations  not  inconsistent  with  the  Charter  of  the  City  and  County 
of  Sen  Francisco  "...  for  the  conduct  and  government  of  its 
officers  and  employees"  (Charter  of  the  City  and  County  of  San  Fran- 
cisco, Section  19(a)). 

The  courts  are  not  charged  with  the  responsibility  of 
determining  t\e  wisdom  of  a  rule  adopted  by  a  board  of  police  commis- 
sioners.  If  the  rule  concerns  the  government  and  discipline  of  the 
police  department  and  is  reasonable,  it  must  be  held  to  be  valid. 
(Perez  v.  2oard  of  Police  Commissioners  of  Los  Angeles  (19^-7),  78 

2d  63cT)  A  wide  discretion  must  be  lodged  in  the  Police  Commis- 
sion in  determining  what  conduct  on  the  part  of  members  of  the 
police  department  is  injurious  to  the  governing  discipline  and 
efficiency  of  the  department.   (Cleu  v.  Bd.  of  Police  Commrs.  of  the 
City  and  County  of  San  Francisco,  3  C  .A .  lT^X 
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"Nothing  can  be  gained  by  comparing  public  employment  with 
private  employment;  there  can  be  no  analogy  in  such  a  comparison. 

members  of  the  .Board  of  Police  Commissioners  and  the  members  of 
the  Police  department  are  public  servants;  the  basis  and  conditions 
of  the  emoloymc-nt  of  both  are  fixed  by  law  and  not  by  private  con- 
tract."  (Perez  v.  Board  of  Police  Commissioners,  73  C.A.  2d  638, 
647) 

'..here  the  exercise  of  the  police  power  is  permissible,  the 
provision  of  the  Constitution  declaring  that  private  property  shall 
not  be  takes  without  due  process  of  law  is  inapplicable.   (Ex  parte 
-21am,  6  C.A.  233.)   The  reservation  by  a  city  to  itself  of  a  discre- 
tionary power  to  its  £overning  boards  in  dealing  with  police  regula- 
tions, does  not  have  the  effect  of  depriving  persons  affected  thereby 
of  the  guaranties  of  the  Constitution.   (City  of  Stockton  v.  Frisbie 
■■atta  (1923),  93  CA>.  277)   The  constitutional  guaranties  of  life, 
liberty  and  property  are  not  absolute  in  the  individual,  but  are 
always  circumscribed  by  the  requirements  of  the  oublic  good.   (In  re 
Moffett,  19  C.A.  2d  7) 

In  respect  to  Section  1+30  of  the  Rules  and  Regulations  of 
the  Police  Department  of  the  City  and  County  of  San  Francisco  this 
regulation  is  included  with  Sections  J.i.21;  to  '430  inclusive  under  the 
caption  "Rewards,  Testimonials  and  Contributions."  From  an  interpre- 
tation of  the  sections,  it  would  seem  the  intent  of  the  Folice 
Commission  here  is  to  regulate  against  any  possibility  of  graft  or 
corruption  of  the  officers  and  employees  of  the  Police  Department  in 
acceptin0  or  soliciting  any  gratuity  or  compensation  in  the  exercise 
of  their  duties  as  members  of  the  Police  Department.  Section  Lj_3  -; 
only  applies  to  suits  for  collection  of  damages  in  the  discharge  of 
police  duties  and  therefore  does  not  interfere  with  any  other  type 
of  action  or  any  action  where  the  discharge  of  police  duty  is  not 
involved. 

The  present  rule  (Section  1+30)  differs  from  the  rule  set 
out  in  Opinion  .jo.  797  dated  ray  11,  193^»  The  rule  set  out  in 
Opinion  l.'o.  797  stated  that  no  member  of  the  Police  Department  could 
bring  suit  against  any  department,  board  or  commission  of  the  City 
and  County  of  San  Francisco  without  first  obtaining  permission  so  to 
do  from  the  Police  Commission.   This  rule  is  very  broad,  whereas 
Section  U30  is  limited  and  the  intent  clearly  defined  in  that  it  is 
for  the  protection  and  welfare  of  the  people  in  the  regulation  and 
discipline  of  the  Police  Department. 
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Standing  by  itself,  Section  i|30  cannot  be  said  to  be 
unreasonable  or  arbitrary.   However,  in  administering  Section  I>30 
the  Police  Commission  has  no  ri^ht  to  act  arbitrarily,  capriciously 
or  discriminatcrily  or  indeed  to  exercise  any  prohibition  unless 
such  action  is  necessary  for  the  accomplishment  of  the  public  pur- 
poses with  which  it  is  charged  by  law.   In  so  doing  the  Police 
Commission  prohibits  the  exercise  of  a  civil  right  by  the  police 
officer  concerned.   It  can  do  this  only  when  strictly  necessary  to 
the  performance  of  its  law  enforcement  functions  and  any  prohibition 
beyond  the  period  required  for  this  purpose  is  invalid. 

In  the  present  instance,  if  the  prohibition  was  ordered 
because  of  the  pendency  of  the  criminal  proceedings,  since  these 
proceedings  are  now  concluded  the  order  of  prohibition  should  be 
promptly  terminated.   If,  however,  the  prohibition  was  based  upon 
other  facts,  which  do  not  appear  in  either  your  request  or  the 
papers  submitted  with  it,  and  these  facts  require  a  continuance  of 
the  prohibition  for  the  purposes  of  police  administration,  efficiency 
and  lav;  enforcement,  the  order  of  prohibition  continues  in  effect 
until  otherwise  determined  in  the  sound  discretion  of  the  Police 
Commission. 

Respectfully  submitted, 


DIOH  R.  HOLM 
City  Attorney 


. 


TO:   The  Police  Commission 
Hall  of  Justice 
San  Francisco 

attention:  Viashlngton  I.  Mohnke, 
President. 


OPINION  NO.   961 
May  26,    1955 

SUBJECT:      ADVERTISING   SIGNS,    EILLEOARDS,    POSTERS    01!  '.'ALLS    OF   ID 

TERMINAL  BUILDING  AT  SAN  FRANCISCO  INTERNATIONAL  AIRPORT, 
JURISDICTION   OF  ART   COIZaSSION. 

Gentlemen: 

I  am  in  receipt  of  your  request  for  an  opinion  concerning 
the  jurisdiction  of  the  Art  Commission  over  certain  advertising  signs 
or  posters  which  the  Public  Utilities  Commission  proposes  to  erect  on 
some  of  the  walls  in  the  new  terminal  building  of  the  San  Francisco 
International  Airport.   Your  request  indicates  that  drawings  and  plans 
of  the  building  which  were  submitted  and  approved  by  the  Art  Commis- 
sion did  not  show  the  location  or  design  of  any  of  the  proposed 
signs  or  posters.  Your  request  also  indicates,  and  the  advertising 
display  agreement  between  the  Public  Utilities  Commission  and  the 
fir:,  which  Mill  lease  the  advertising  soace  so  provides,  that  ell 
these  signs  will  be  located  in  the  new  terminal  building.   The 
agreement,  Which  I  have  examined,  provides  that  the  location,  style 
and  dimension  of  the  signs  roust  be  a^nroved  by  the  Public  Utilities 
Commission.   Though  affixed  to  the  wells,  these  si(=ns  may  be 
renoved  or  their  location  changed  should  the  Public  Utilities 
Commission  so  desire.   Your  request,  in  effect,  asks  whether  approval 
of  the  ;»rt  Commission  must  be  obtained  before  said  sijvns,  boards  or 
advertising  material  may  be  placed  in  the  new  airnort. 

OPINION 

Section  121  of  the  Charter  provides  that  the  Public  Utilities 
Commission  shall  have  charge  of  the  "construction,  management, 
supervision,  maintenance,  extension,  operation  and  control"  of 
all  public  utilities  and  other  properties  (including  airports) 
required  to  nrovide  public  utility  service. 

Section  121  gives  to  the  Public  Utilities  Commission  com- 
plete control  over  the  management,  supervision  and  operation  of  the 
airport,  its  business  and  its  facilities. 

On  the  other  hand,  Section  br6  of  the  Charter  orovides  that 
the  Art  Commission,  with  the  exception  of  certain  buildings  not 
pertinent  to  this  opinion,  must  first  apnrove  the  "design  of  any 
building  erected  on  land  belonging  to  the  city  and  county  and  the 
alteration  of  the  "design"  of  any  such  building. 

It  is  my  opinion  that  the  installation  of  certain  posters, 
signs  or  billboards  in  the  new  terminal  building  is  not  an  altera- 
tion of  the  "design"  of  the  building  and,  therefore,  the  Public 
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Utilities  Commission  need  not  obtain  approval  of  the  Art  Commission 
as  to  the  location  or  design  of  the  signs  or  billboards  which  it 
proposes  to  have  installed  in  the  new  terminal  building  at  the 
Airport. 

In  "ebster,  Few  International  dictionary  (2d  ed.  unabridged, 
191+5)  the  noun  "design"  is  defined  as  follows: 

"...  a  preliminary  sketch;  an  outline  or 
pattern  of  the  main  features  of  something  to  be 
executed  as  a  picture,  a  building,  or  a  decoration; 
a  delineation;  a  plan  .  .  ." 

It  is  my  ooinion  that  the  approval  of  the  Art  Commission 
as  to  the  "design"  of  buildings  required  by  Section  i+6  contemolates 
an  aesthetic  aporaisal  of  the  considerations  normally  included 
under  the  art  or  science  of  architecture,  i.e.,  the  method  or 
style  of  building,  the  peculiarities  of  its  structure,  structural 
ornamentation  or  appearance,  its  construction,  the  type  and  kind 
of  materials  used  in  its  construction. 

T'-.e  Placement  of  certain  movable  advertising  signs  or 
material  on  the  walls  of  a  building  will  not  change  the  "design"  of 
the  building.   The  matter  is  clearly  a  business  matter  concerned 
with  the  management,  control  and  operation  of  the  airport  and  its 
business,  as  is  the  operation  and  management  of  any  concession,  and 
by  Section  121  granted  exclusively  to  the  Public  Utilities  Commis- 
sion. 

Once  the  original  "design"  is  approved,  all  that  can  be 
required  by  the  Art  Commission  is  that  no  changes  be  made  as  would 
substantially  affect  the  general  r>lan  or  "design"  approved  by  the 
Comr.ission.   See  Peabody  Feirhts  Co.  v.  'Jills on  (Md.  l895)»  32  A. 386. 

Since  the  placement  of  these  signs  on  the  "alls  of  the 
building  does  not  constitute  an  alteration  in  the  "design"  of  the 
building,  the  approval  of  the  Art  Commission  need  not  be  obtained 
as  to  the  location  and  design  of  the  advertising  signs  or  bill- 
boards which  the  Public  Utilities  Commission  proposes  to  erect  in 
the  terminal  building  at  the  San  Francisco  Airport. 

Respectfully  submitted, 

RS/TMO'C  DIOK  R.  HOL:. 

City  Attorney 
TO:   ART  COl'MSSICN 

100  Larkin  Street 

^San  Frencisco  2 
Atten;   Joseph  H,  ^er,  Jr.,  Secretary 


OPINION  NO.  962 
June  1,  1955 

SUBJECT J   NONCONFORMING  IITUSTRIAL  USE  IN  A  COMMERCIAL  DISTRICT, 
LNIA7  E  _.:T  OF;  SIGN  ON  EUILDING  NOT  AN  ENLARGE!  "LNT . 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"There  is  in  existence  at  the  corner  of  San  Truno 
Avenue  and  Eacon  Street  a  cleaning,  and  dyeing  plant, 
employing  some  26  persons  and  clearly  light  industrial 
in  character  (see  enclosed  photograph).   The  parcel 
is  classified  in  a  Commercial  district  by  the  Zoning 
Ordinance,  so  that  the  use  is  non-conforming. 

"An  application  (;rl7l|265)  for  a  building  permit  to 
erect  a  structural  advertising  sign  of  consideratle 
size  on  the  roof  of  the  building  wes  disapproved  here 
as  constituting  an  enlargement  of  a  non-conforming 
use,  in  the  light  of  opinions  rendered  by  your  office 
dated  Jan.  25,  1933,  Jun.  7,  1939  and  Jan.  21,  19U8. 

"The  applicant  contends  that  since  such  3icns 
could  legally  be  erected  on  the  roof  of  immediately 
adjacent  properties  in  either  direction,  the  action 
taken  was  unreasonable,  and  has  requested  that  we  seek 
your  further  advice  as  to  whether  the  opinions  cover 
an  enlargement  commercial  in  character  to  a  non-conform- 
ing industrial  use  in  a  corir.ercial  district,  as  well 
as  to  enlargement  of  a  non-conforming  building  in  a 
residential  district,  to  which  they  were  more  specifically 
related." 

OPINION 

Your  reruest  for  en  opinion  makes  reference  to  three  pre- 
vious opinions  of  the  City  Attorney.   The  only  opinion  of  the  three 
vhich  has  any  bearing  on  the  question  involved  here  is  that  of 
January  25,  1933. 

The  opinion  of  January  25,  1933  involved  the  right  to  place 
a  sign  on  property  zoned  second  class  residential  on  which  a  non- 
conforming use  existed.   The  zoning  of  the  district  involved  in  that 
opinion  was  second  residential  and  the  Placing  of  the  sign  would 
not  have  been  permitted  upon  any  building  in  the  district  under  that 
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zoning  for  the  sign  would  have  been  a  commercial  use.   My  predecessor 
in  his  opinion  ruled  that  such  a  sign  could  not  be  placed  upon  the 
nonconforming  use  in  that  particular  situation. 

In  the  instant  situation  your  request  for  opinion  involves 
the  richt  to  place  the  sign,  '■'hich  would  be  a  commercial  use,  in  a 
commercial  district  u^on  a  building  which  is  being  used  for  a  non- 
conforming light  industrial  use.   In  the  particular  circumstances 
here  involved  such  a  sign  could  be  placed  on  any  building  on  either 
side  of  the  building  which  is  being  used  for  a  nonconforming  purpose 
as  the  district  is  commercial. 

It  will  be  noted  therefore  that  there  is  a  fundamental  dis- 
tinction in  the  situation  involved  in  the  opinion  of  January  25,  1933 
and  that  involved  in  the  instant  situation,  and  the  only  similarity 
is  that  both  involved  a  sign  on  a  nonconforming  use.   The  fundamental 
distinction  is  that  the  opinion  of  January  25,  1933  involved  a  sign 
to  be  placed  in  a  district  zoned  second  residential  which  would  not 
be  permitted  in  any  situation,  while  the  instant  case  involves  the 
placing  of  a  sign,  which  would  be  a  commercial  use,  in  a  district 
which  is  zoned  commercial. 

In  the  case  of  Federal  Electric  Company  Inc.  v.  Zoning 
Board  of  Appeals  of  Village  of  i-:ount  Prospect,  (19J4-7,  111.)  75  N»K. 
2d  359,  the  question  was  Whether  the  placing  of  neon  signs  on  towers 
already  erected  on  a  nonconforming  building  did  expand  or  enlarge 
the  use  to  which  the  orooerty  was  devoted.   The  ordinance  provided 
that  the  nonconforming  use  building  or  structure  might  be  continued, 
maintained,  but  that  it  should  not  be  expanded  and  the  court  stated 
that  the  word  "expand"  as  defined  in  Vebster's  International 
Unabridged  Dictionary  is  "to  extend,  enlarge".   The  court  held  that 
the  placing  of  neon  signs  on  the  towers  erected  on  a  nonconforming 
building  did  not  expand  or  enlarge  the  use  to  which  the  property  was 
devoted. 

In  view  of  the  peculiar  circumstances  set  forth  above 
that  the  sign  could  be  placed  on  any  building  on  either  side  of 
the  building  in  question  together  with  the  holding  of  the  above 
case,  it  is  my  opinion  that  such  sign  may  be  placed  on  this  non- 
conforming use  without  constituting  an  enlargement. 

You  are  advised  accordingly. 

Respectfully  submitted, 

EBK/L:  MON  R.  HOLM 

City  Attorney 

TO:  I  T  OP  CITS  PIANNINO 

100  Larkin  Street 

San  Francisco  2,  California 


OPINION  NO.    963 
June  2,    1955 


SUBJECT:      SUFI-ICIENCY  TO   PROTECT   CITY  FROM  DAMAGE 

CLARIS   OF    INSURANCE   POLICY  AND  RESOLUTION 
AUTHORIZING   ENCROACHMENT    ON   SIDSiALK  AREA 
OF   CITY  GUIDE  SYSTEM  TO  BE   INSTALLED    ON 
CERTAIN  BUSINESS  BUILDINGS. 


Gentlemen: 

You  have  submitted  to  this  office  a  proposed  resolution 
which,  apart  from  the  introductory  clauses,  reads  as  follows: 

■■OH,  THEREFORE  BE  IT  RESOLVED,  That  permission, 
revocable  at  will  of  the  Board  of  Supervisors,  is  hereby- 
granted  to  City  Guide  System  to  encroach  upon  the  sidewalk 
area  not  to  exceed  one  (1)  foot  with  their  City  Guide  unit 
which  is  a  metal  case  approximately  63  inches  wide  by 
51  I/I4.  inches  high  with  the  bottom  3k   inches  above  the 
sidewalk  and  attached  to  the  front  of  the  building  at  the 
following  locations: 

"1.  Merchandise  Mart  Building,  1355  Market  Street, 
S.1J.  corner  of  Market  and  Ninth  Streets 

"2.   718  California  Street,  on  wall  close  to  Grant  Avenue 

"3.   1  Powell  Street,  Bank  of  America  Building,  Powell 
Street  side 

"I4..   1098  Market  Street,  Anglo  California  National  Bank 
Building  Close  to  intersection  of  McAllister  and 
Jones  Streets 


"5«   710  Market  Street,  Bank  of  America.   On  wall  facing 
3d  Street 

"6.   300  Montgomery  Street,  Bank  of  America,  on  wall 
either  facing  Montgomery  Street  or  Pine  Street 

"7.   Post  and  Powell,  United  Air  line.   On  wall  facing 
Post  Street 

"8.  Geary  and  Stockton  Streets,  City  of  Paris.   On 
wall  facing  Stockton  Street 

"PROVIDED,  HO  .'EVER,  That  application  must  be  made  to 
the  Central  Permit  Bureau  for  each  installation  in  accordance 
with  Section  321  of  the  building  code. 
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"FURTHER   PROVIDED,    That   all  necessary  fees    shall  be 
paid   to   the  Central  Permit  Zureau,  Department   of  Public 
I  arks  *   Room  286,   City  Hall,    before   each  unit   is   installed; 
and 

"FURTHER   PROVIDED,    That   the  City  Guide  System,    or   its 
successors   or  assigns   in   interest  to  their  business   or   con- 
tracts for   the   privilege   of   encroaching  upon  City   streets 
for   the    installation  and  maintenance   of  City  Guide  units, 
by  acceptance   of   this  permit  agrees   to   indemnify  and  hold 
the  City  and  County  of  San  Francisco  harmless  of  and  from 
and   against  any  and   all  claims,    demands,    actions,    or   causes 
for  action  which  may  be  made  against   the  City  and  County  of 
San  Francisco  for    the  recovery  of   damages  for   the    injury   of 
any  person  or   persons   or   for   the   damage   of   any  property 
resulting  from  the   Installations  granted  by  this  resolution; 
and 

"FURTHER    PROVIDED,    That   said  City  Guide  System,    or    its 
successors  or  assigns   in   interest   to  their  business   or   con- 
tracts for   the   privilege   of  encroaching  upon  City   streets 
for  the    installation  and  maintenance   of  City  Guide  units, 
shall  remove   said  units  from  side   of  buildings  within 
thirty   (30)    days   of  revocation  by  the  Board    of  Supervisors." 

You  have  also   submitted   a   so-called  "Comprehensive 
General-Automobile   Liability  Policy"    issued  by  the  United  States 
Fidelity  and  Guaranty  Company   of  Baltimore,   Maryland,    insuring  for 
the  period   from  October   15,    195^  to  October   15,    1955.   City  Guide 
System  of  California,    Inc.,    l|6ij.  Bryant  Street,    San  Francisco, 
California,   whose  business   is  "City  Guide  System  Distributors" , 
against  "Bodily  Injury  Liability"   with  limits   of   J.,.100,000  each 
person,    and,    subject   to   such  limit,    ,200,000  each  accident, 
"Property  Damage  Liability-Automobile"   with  a   limit   of     5*000 
each  accident,    and   "Property  Damage  Liability-Exceot  Automobile" 
with  limits   of   „5»000  each  accident,    and   '25*000  each  aggregate 
operations,    protective,    and   contractual.      The  "Products  Hazard", 
defined   at   length  in  Condition   3«(f)»    is   excluded.      Endorsement 
r>5   adds  "City  i  County   of  San  Francisco"    as  an   insured  "but   only 
with  respect    (sic)    operations   in  connection  with  permits   involving 
the   existence,   maintenance,    repair,    construction,    erection   or 
removal  of   the  Guide  System  signs."      Endorsement  £6  provides 
"cross   liability"    coverage,    and  requires   10  days  prior  notice 
to   the  City  before   any  "cancellation  or  reduction   in  coverage 
shall  become   effective." 
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REQUEST 


"During   the  Committee1 s  consideration   of  this  matter 
che  question  was  raised   relative   to   the  City's  protection 
against  any  claims   for   injuries  alleged   to  have  been   sus- 
tained  as  a  result   of   the   erection  of   said  City  guides. 
The  representative  from  the  City  Guide  System  has  filed 
a   copy  of  their   insurance  policy,    and   I   have  been   directed 
by   the  Committee  to   transmit   it   to  you  with  the  request 
that  you   study  both  the    legislation  and   the   insurance 
policy  and    advise   the  Buildings  Committee  whether   or  not 
the  City   is  fully  protected   from  any  damage   claims   in 
connection   therewith. 

"If   in  your   opinion  the   legislation   is  not  drafted 
so  as  to  adequately  protect  the  City  will  you  please   pre- 
pare   legislation   that  will  do   so." 

OPINION 

The  eight  locations  listed  in  the  proposed  resolution  are 
all  private  property  —  that  is,  the  Guide  units  are  to  be  physically 
attached  to  property  which  does  not  belong  to  the  City  and  County  of 
San  Francisco,  and  the  ownership  and  control  of  which  is  vested  in 
private  interests.   However,  as  described  in  the  first  paragraph  of 
the  proposed  resolution  as  above  quoted,  each  such  "City  Guide  unit" 
will  encroach  upon  the  adjacent  sidewalk  area  not  to  exceed  one  foot, 
occupying  an  area  approximately  63  inches  wide  beginning  3i+  inches 
above  the  sidewalk  and  extending  upward  approximately  51-lAj-  inches. 

Inquiry  discloses  that  in  many  instances  of  encroachment  — 
by  stairs,  inter-building  bridges,  and  the  like  —  no  protection 
against  damage  claims  has  been  required  by  the  Board  of  Supervisors 
in  granting  similar  revocable  permits.  This  is  a  matter  of  policy 
to  be  decided  by  the  Board. 

Government  Code  i 53051  reads  as  follows: 

" §53051*   .Jhen  local  agency  liable  for  injuries  resulting 
from  dangerous  or  d  e  f  e  c  tTy e_  c  on  d  it  ion"  of"  public  property . 
A  local  agency  is  liable  for~ThjurT.es  To  persons  and 
property  resulting  from  the  dangerous  or  defective  condi- 
tion of  public  property  if  the  legislative  body,  board, 
or  person  authorized  to  remedy  the  condition: 
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"(a)   Had  knowledge  or  notice  of  the  defective 
or  dangerous  condition. 

"(b)   For  a  reasonable  time  after  acquiring 
knowledge  or  receiving  notice,  failed  to  remedy  the 
condition  or  to  take  action  reasonably  necessary  to 
protect  the  public  against  the  condition." 

Government  Code  §53050  reads: 

"§53050.  Definitions.  As  used  in  this  article: 

"(a)   'Ferson'  or  'public'  includes  a  pupil 
attending  the  public  schools  of  any  school  or  high 
school  district. 

"(b)   'Public  property'  means  public  street, 
highway,  building,  park,  grounds,  works,  or  property. 

"(c)   'Local  agency'  means  city,  county,  or 
school  district." 

The  maintenance  of  public  streets  and  highways  falls 
within  these  sections.   (Yonker  v.  San  Gabriel,  23  Cal.  App.  2d  55&, 
73  pac.  2d  623;  Bars 00m  v.  Reedley,  3*3  Cal.  App.  2d  i+13,  101  Pac.  2d 
lk3»)      A  dangerous  or  defective  condition,  as  a  basis  of  liability, 
is  one  from  which  it  would  reasonably  be  anticipated  injury  would 
occur  to  those  coming  in  contact  with  the  condition.  This  is 
generally  a  question  of  fact  to  be  determined  by  a  jury.   (Jones 
v.  City  of  Los  Angeles,  IOI4.  Cal.  App.  2d  212,  215;  231  Pac.  2d  167.) 
A  dangerous  or  defective  condition  within  the  meaning  of  this  act 
can  be  created  by  the  use  or  general  plan  of  operation  of  government- 
owned  property,  as  well  as  by  structural  defect.   (VJexler  v.  City  of 
Los  Angeles,  110  Cal.  App.  2d  ?lj.O,  71+5;  2i+3  Pac,  2d  068 ,  quoting 
Eauman  v.  San  Francisco,  l\Z   Cal.  App.  2d  153;  108  Pac.  2d  989.) 

The  notice  required  may  be  either  actual  or  constructive 
and  the  existence  of  the  defect  over  a  long  period  of  time  will 
support  a  finding  of  constructive  notice.  And  where  the  plan  of 
improvement  of  public  property  when  carried  out  creates  an  inherently 
dangerous  condition,  no  further  proof  of  notice  is  required. 
(Murphy  v.  County  of  Lake,  106  Cal.  App.  2d  61;  23Z4.  Pac.  2d  712.  See 
also  Cameron  v.  Gilroy,  101;  Cal.  App.  2d  76;  230  Pac.  2d  838.)   Tho 
City  may  be  liable,  although  the  defect  is  created  by  the  property  of 
another  erected  pursuant  to  ordinance.   (Norton  v.  City  of  Pomona, 
5  Cal.  2d  51|,  61;  53  Pac.  2d  952  —  where  the  defect  complained  of 
was  a  pole  erected  by  a  privately  owned  public  utility.) 
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Therefore  if  a  third  person  should  sustain  an  injury 
because  of  one  of  these  units,  the  City  might  be  held  liable  if  the 
jury  should  find  either  that  the  unit  as  contemplated  by  the  City 
in  granting  the  permit  was  inherently  dangerous,  or  that,  although 
not  inherently  dangerous,  it  had  in  fact  been  erected  in  such  manner 
as  to  be  dangerous  or  defective,  or  had  later  become  dangerous  or 
defective,  and  that  the  City  had  notice,  either  actual  or  construc- 
tive, and  for  a  reasonable  time  thereafter  failed  to  remedy  the 
condition  or  to  take  action  reasonably  necessary  to  protect  the 
public. 

The  proposed  resolution  very  properly  contains  a  hold 
harmless  clause.  The  information  available  to  this  office  indicates, 
however,  that  the  assets  of  the  permittee  are  insufficient  to  con- 
stitute adequate  protection  of  the  City  against  damage  claims  of 
the  size  now  frequently  encountered. 

The  insurance  policy  submitted  by  the  permittee  does  not 
fully  protect  the  City  for  many  reasons. 

No  insurance  is  required  by  the  resolution  and  therefore 
the  policy  could  be  cancelled  by  the  permittee  at  any  time.  The 
City's  only  remedy  would  be  revocation  of  the  permit.  The  permittee 
is  required  to  remove  the  units  within  thirty  days  of  revocation. 
In  the  meantime  --  and  most  likely  for  a  period  greater  than  thirty 
days  —  the  City  would  have  no  insurance  protection.   In  this  respect 
the  ten  day  notice  of  cancellation  is  of  assistance,  but  would  still 
leave  a  period  of  non-coverage. 

There  is  no  provision  that  the  policy  be  deposited  with  or 
notice  given  to  any  particular  department  of  the  City.  This  could 
well  result  in  delay  in  notice  reaching  the  proper  department. 

The  City  is  not  given  permission  to  go  upon  the  private 
premises  to  remove  the  units  should  the  permittee  go  out  of  business, 
or  refuse  to  do  so  —  nor  is  the  City  protected  against  claims  for 
damage  to  the  premises  occasioned  by  such  removal.  No  provision  is 
made  for  recoupment  of  the  City's  expense  should  it  be  required  to 
remove  the  units. 

To  protect  the  City  adequately,  a  resolution  of  the  form 
enclosed  herewith  is  recommended.   It  is  proper  to  comment  that  the 
15  day  notice  of  cancellation  or  reduction  of  insurance  coverage 
might  be  increased,  and  the  Guide  System  might  then  be  given  more 
than  5  days  within  which  to  comply  or  remove.   However,  it  is 
doubtful  whether  an  insurance  company  will  grant  a  longer  period  — 
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and  the  City  must  have  time  to  remove  the  units  (if  the  Guide  System 
does  not  do  so)  before  such  cancellation  or  reduction  becomes  effec- 
tive. 

No  provision  for  a  bond  or  deposit  has  been  made  because 
the  Public  Works  Department  advises  that  the  cost  of  removal  would 
be  relatively  small. 

The  Bodily  Injury  Liability  limit  for  each  accident  stated 
in  the  resolution  is  that  which  is  usually  recommended  by  this  office 
at  the  present  time.  The  probability  of  more  than  one  person  being 
injured  seriously  may  be  less  in  this  case  than  in  some  others;  but 
no  one  can  foretell  such  casualties,  or  the  extent  of  the  claims 
arising  therefrom,  and  the  additional  premium  is  small. 

The  original  resolution  and  insuranco  policy  submitted  by 
you  are  returned  herewith  in  accordance  with  your  request.  The 
recommended  form  of  resolution  is  attached  hereto. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Board  of  Supervisors 
235  City  Kail 
San  Francisco  2,  California 

Attn.:  John  R.  McGrath 

Clerk  of  the  Board 


Enclosures 
VB/LSM 


963-A 


June  6,  1955 


Mr.  George  Christopher 

President 

Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 

Subject:   USE  OF  GAS  TAX  FUNDS  FOR 
TRANSIT  FACILITIES 

Dear  Mr.  Christopher: 

I  am  in  receipt  of  your  letter  concerning  the  possibility 
of  using  gas  tax  funds  for  the  direct  or  Indirect  improvement  of 
San  Francisco  transit  facilities.  Article  XXVI,  Section  1  (a)  (1) 
of  the  California  Constitution  provides  that  "all  moneys  collected 
from  any  tax  .  .  .  imposed  upon  the  manufacture,  sale,  distribution 
or  use  of  motor  vehicle  fuel"  shall  be  used  "exclusively  and  directly" 
for  highway  purposes  as  follows : 

"The  construction,  improvement,  repair  and 
maintenance  of  public  streets  and  highways,  whether 
in  incorporated  or  unincorporated  territory,  for  the 
payment  for  property,  including  but  not  restricted 
to  rights  of  way,  taken  or  damaged  for  such  purposes 
and  for  administrative  costs  necessarily  incurred  in 
connection  with  the  foregoing." 

Article  XXVI  is  basically  an  anti-diversion  provision.  It 
requires  that  all  fuel  taxes  be  used  exclusively  and  directly  for 
the  construction,  Improvement,  maintenance  and  repair  of  public 
streets  and  highways. 

Consideration  of  the  provisions  of  Article  XXVI  of  the 
Constitution  in  the  light  of  its  historical  background  and  the 
arguments  in  favor  of  its  adoption  leads  to  the  conclusion  that 
the  framers  of  the  Article  were  well  aware  of  the  fact  that  at- 
tempts had  been  made  to  devote  gasoline  tax  funds  to  purposes  other 
than  the  construction,  maintenance  and  repair  of  bridges  and  highways. 
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and  that  one  of  the  purposes  of  the  amendment  was,  as  stated  in  the 
argument,  "forever  to  end  such  threats."  The  proponents  of  the 
constitutional  amendment  in  their  argument  in  favor  of  its  adoption 
stated: 

"This  proposed  constitutional  amendment  .  .  . 
will  effectively  and  permanently  prevent  diversion 
of  gasoline  tax  funds  to  purposes  other  than  those 
now  provided  by  law. 

"California  motorists  have  been  threatened  many 
times  with  the  misuse  or  diversion  of  moneys  paid  by 
them  for  the  maintenance  and  development  of  routes 
for  motor  travel  and  for  the  support  of  the  Depart- 
ment of  Motor  Vehicles.  The  purpose  of  this  amendment 
is  forever  to  end  such  threats. 

"The  measure  has  been  carefully  drawn  and  is 
eminently  fair.   It  makes  no  changes  in  existing  law, 
nor  does  it  change  any  of  the  present  uses  for  which 
gasoline  tax  and  other  highway  fund  revenues  are 
expended. 

"Briefly,  the  measure  provides  that  all  gasoline 
tax  money  .  .  .  shall  be  used  exclusively  for  the 
following  purposes: 

"(1)  State  highway  maintenance  and  development; 

"(2)  Support  of  State  Department  of  Motor 
Vehicles,  .  .  . ; 

"(3)  Allocations  to  cities  and  counties  for 
street  and  highway  purposes; 

"(4)  A  continued  limited  use  for  the  retirement 
of  local  street  and  highway  bonds  .  .  . 

"Despite  the  seemingly  large  amounts  of  money 
spent  annually  for  street  and  highway  maintenance 
and  development,  the  demands  of  constantly  growing 
traffic  make  it  imperative  that  the  gasoline  tax 
and  registration  fees  be  protected  in  every  possible 
manner  against  diversion  for  nonhighway  purposes.  In 
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other  states  where  'diversion'  has  taken  place 
it  has  been  ruinous  to  the  proper  development 
of  adequate  street  and  highway  facilities." 

It  will  be  noted  that  the  intent  of  the  constitutional 
provision  was  to  make  gas  tax  moneys  available  only  for  street  and 
highway  purposes. 

I  have  not  been  able  to  find  any  provision  in  our  law3 
which  allows  gas  tax  money  to  be  used  for  monorail  and  the  purposes 
you  suggest.   In  fact,  Section  195  of  the  Streets  and  Highways  Code, 
which  implements  Article  XXVI  of  the  Constitution,  would  seem  to 
prevent  explicitly  the  use  of  such  funds  for  such  purposes,  at 
least  as  to  major  streets. 

Section  195  provides: 

"Such  expenditures  shall  be  limited  to  that  portion 
of  the  street  available  for  use  by  vehicular  traffic 
except  that  such  funds  may  be  expended  for  pedestrian 
underpasses  or  pedestrian  overhead  crossings  and  the 
installation  and  maintenance  of  traffic  control  devices, 
but  such  funds  shall  not  be  expended  for  street  lighting, 
except  for  illumination  of  the  type  specified  in  sub- 
division (e)  of  Section  27,  or  for  the  construction  or 
maintenance  of  sidewalks,  or,  except  as  hereinbefore 
expressly  authorized,  for  the  construction  or  maintenance 
of  any  structure  or  facility  in,  over,  or  under  the  street 
which  is  not  of  direct  and  primary  service  in  providing  "a~ 
way  for  vehicular  traffic.  Sidewalks  may  be  constructed 
with  such  funds  on  bridges,  and  sidewalks  may  be  con- 
structed and  trees  may  be  planted  to  replace  those  re- 
moved or  damaged  by  construction  or  improvement  of  the 
street."   (Emphasis  added.) 


The  question  raised  by  your  letter  has  never  been  presented 
to  the  California  courts.  However,  a  plan  similar  to  yours  was  con- 
sidered by  the  Supreme  Court  of  the  State  of  Massachusetts  In 
In  Re  Opinion  of  the  Justices,  85  N.  E.  2d  761  (Mass.  19^9).   In 
that  case  the  state  constitution  provided  that  fuel  tax  moneys  should 
be  expended  only  for  "administration  of  laws  providing  for  such 
revenue,  making  of  refunds  and  adjustments  in  relation  thereto, 
payment  of  highway  obligations,  .  .  .  cost  of  construction,  recon- 
struction, maintenance  and  repair  of  public  highways  and  bridges 
and  of  the  enforcement  of  state  laws  .  .  ."   (Emphasis  added.] 
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A  bill  was  introduced  which  provided  that  certain  subways, 
tunnels,  viaducts,  elevated  structures  and  rapid  transit  extensions 
used  by  the  Metropolitan  Transit  Authority  were  to  be  declared  pub- 
lic highways  or  bridges  within  the  meaning  of  the  constitutional 
provision  and  that  fuel  tax  funds  were  to  be  paid  to  the  Transit 
Authority  "for  the  maintenance  and  repair  of  said  3ubways,  tunnels, 
viaducts,  elevated  structures  and  rapid  transit  extensions."  The 
court  held  that  the  use  of  the  fuel  taxes  for  said  purposes  was 
improper  and  that  the  words  "public  highways  and  bridges"  did  not 
Include  rapid  transit  facilities. 

In  reaching  this  conclusion  the  court  said: 

"The  function  of  a  written  constitution  adopted  by 
the  people  is  to  establish  by  their  votes  an  objective 
standard  of  conduct  by  which  all  departments  of  the 
government,  .  .  .  shall  be  bound,  until  the  constitution 
is  changed  by  another  vote  of  the  people.  In  order  that 
this  function  may  be  performed,  and  that  the  will  of  the 
people  may  prevail,  it  is  necessary  that  the  words  inserted 
into  the  constitution  by  their  votes  be  Interpreted  as 
they  meant  them  to  be  interpreted  at  the  time  and  in  the 
circumstances  of  their  adoption  ...  We  cannot  believe 
that  when  the  people  adopted  art.  78  of  the  Amendments 
[to  the  Constitution]  and  accepted  the  words  'public 
highways  and  bridges'  and  'highway'  contained  therein, 
they  understood  those  words  as  comprehending  subways, 
tunnels,  viaducts,  elevated  structures  and  rapid 
transit  extensions  which  were  designed  exclusively  for 
the  use  of  a  railway  for  operating  its  cars,  and  which 
had  never  been  laid  out,  constructed  or  paid  for  as  in 
the  case  of  ordinary  highways.  To  include  these  struc- 
tures within  the  meaning  of  the  words  'public  highways 
and  bridges'  and  'highway'  would  not  give  to  those  words 
'their  natural  and  obvious  sense  according  to  common  and 
approved  usage ' .  On  the  contrary  it  would  give  to  them 
an  unusual  and  more  or  less  figurative  meaning  which 
would  never  occur  to  a  voter  in  the  polling  booth. 

"The  word  highway  has  frequently  been  employed  in 
our  decisions  in  such  a  manner  as  to  Indicate  that  it 
was  understood  to  mean  a  roadway  for  persons  and  vehicles 
rather  than  structures  erected  for  the  exclusive  use  of 
railways.  .  .  . 
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"Neither  can  we  think  that  the  facts  that  the 
subways,  tunnels,  viaducts,  elevated  structures, 
and  rapid  transit  extensions  are  for  the  most  part 
located  under  or  above  public  ways,  and  that  their 
use  materially  contributes  to  reduce  traffic  on  the 
surface  of  the  ways,  would  cause  the  voting  public 
to  regard  these  structures  as  in  themselves  highways 
or  part 3  of  highways  upon  which  the  Highway  Fund  could 
be  expended  under  art.  7Q  of  the  Amendments. 

"Confirmation  of  this  view,  if  any  is  needed,  is 
found  when  we  consider  more  particularly  the  additional 
test  of  interpretation  laid  down  by  the  cases  and  opin- 
ions hereinbefore  cited — the  test  of  the  circumstances 
in  which,  and  the  purposes  for  which,  art  78  of  the 
Amendments  was  adopted. 


"...  the  purposes  to  which  the  Highway  Fund 
could  be  devoted  under  the  general  statute  in  force 
when  art.  78  of  the  Amendments  was  adopted  were  with 
sufficient  certainty  Intended  to  be  limited  to  expendi- 
tures for  purposes  connected  with  roads  which  were 
available  for  use  by  motor  vehicles  and  with  the 
enforcement  of  laws  affecting  such  roads  and  the  partial 
support  of  State  departments  having  to  do  in  part  with 
the  administration  and  expenditure  of  the  fund.  As 
stated  in  the  order  submitted  to  us,  the  fund  consists 
•almost  entirely1  of  sums  received  from  taxes  on  sales 
of  gasoline  and  other  motor  vehicle  fuels  and  fees  paid 
in  connection  with  the  operation  and  use  of  motor 
vehicles.  When  art.  78  was  adopted  .  .  .  none  of  the 
fund  could  be  used  for  purposes  in  which  owners  of 
motor  vehicles  as  such  were  not  interested.  None  of 
it,  so  far  as  we  can  see,  could  be  expended  upon  any 
of  the  structures  mentioned  in  .  .  .  the  pending  bill  .  , 
The  conclusion  is  irresistible  that  the  people  of  the 
Commonwealth  I    I    .  intended  to  make  sure  that  the  moneys 
exacted  from  owners" of  motor  vehicles  should  be  used 
solely  for  the  purposes  of  highways  and  bridges  for  the 
use  of  such  vehicles  and  coula  not  have  supposed  that 
the  highways  referred  to  in  the  Amendment  would  Include 
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structures  which  were  adapted  exclusively  for  use 
by  the  cars  of  the  Metropolitan  Transit  Aut 


politan  Transit  Authority 
les  could  make  no  use. 


and  of  which  motor  vehicles  could  make  no  use. 

"Article  78  of  the  Amendments  as  adopted  by  the 
people  on  November  2,  19^+8,  must  be  Interpreted  to 
forbid  the  diversion  of  revenue  derived  from  fees 
and  taxes  on  sales  of  fuels  paid  by  owners  of  motor 
vehicles  to  expenditures  in  connection  with  the 
structures  of  the  Metropolitan  Transit  Authority. 
The  Legislature  is  bound  by  that  article  as  adopted 
and  cannot  now  by  enacting  a  declaratory  statute 
change  the  meaning  of  the  article  so  as  to  permit 
such  diversion."   (Emphasis  added.) 

I  am  in  accord  with  the  reasoning  of  the  Justices  of  said 
opinion  and  I  believe  said  reasoning  to  be  applicable  to  your 
suggestion.  Accordingly,  it  is  my  opinion  that  the  gas  tax  funds 
cannot  be  used  for  the  direct  or  indirect  improvement  of  our  transit 
facilities. 

In  view  of  the  language  of  Article  XXVI  of  the  Constitution, 
and  the  authority  cited  above,  it  is  my  opinion  also  that  it  will  be 
necessary  that  said  constitutional  provision  be  amended  before  the 
gas  tax  funds  may  be  used  for  transit  facilities. 

Sincerely  yours, 


DION  R.  HOLM 
City  Attorney 
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June  10,  1955 


Mr.  George  Christopher 
President,  Board  of  Supervisors 
23,  City  Hall 
San  Francisco  2 

Re:   Use  of  Gas  Tax  Funds  for  Transit  Facilities 
Dear  Mr.  Christopher: 

I  have  read  the  newspaper  clipping  forwarded  to  me  concerning 
the  purchase  of  an  auto  ferry  boat  for  use  from  Martinez  to 
Benicia.   I  have  investigated  this  legislation  in  connection 
with  your  inquiry  concerning  the  use  of  tax  funds  for  the 
improvement  of  San  Francisco  transit  facilities.   My  inves- 
tigation has  revealed  nothing  that  will  cause  me  to  change 
my  prior  opinion  that  gas  funds  cannot  be  used  to  construct 
or  improve  rapid  transit  facilities. 

The  bill  mentioned  in  the  clipping  was  formerly  Assembly  Bill 
No.  2577,  and,  in  effect,  amends  Section  30701  of  the  Streets 
and  Highways  Code.   In  1953  the  State  acquired  the  f ei . 
system  across  the  Carquinez  Straits  between  Benicia  as  part 
of  the  State  highway  system.   Stats.  1953,  c.  1737 f  p.  3^Sb. 
The  State  Highway  Department  was  required  to  "maintain  and 
operate"  tha  system.  However,  no  provision  was  made  for 
capital  outlay,  such  as  for  the  purchase  of  a  new  boat. 
To  permit  this  purchase,  Section  30701  of  the  Streets  and 
Highways  Code,  which  codified  the  1953  statute,  was  amended 
by  A.B.  2577  to  permit  such  purchase  and  capital  outlay  by 
emergency  legislation.   This  is  the  bill  mentioned  in  the 
clipping. 

The  funds  for  such  purchase  will  come  from  the  share  of  the 
State  Highway  Funds  allocable  to  Contra  Costa  and  Solano 
Counties.   Thase  funds  are  funds  under  the  Jurisdiction  of 
tha  State  and  expended  directly  by  the  State  for  State 
highway  purposes  in  the  counties  pursuant  to  proportions 
established  by  Streets  and  Highways  Code  Sections  188-188.4. 
These  funds  are  separate  and  distinct  from  gas  tax  funds  al- 
located to  the  cities  and  counties  for  construction  of 
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city  streets  and  county  roads,  which  funds  are  those  you 
propose  to  use  for  transit  facilities.   Cities  may  expend 
these  gas  funds  only  for  the  limited  purposes  set  forth 
by  Section  195#  quoted  in  my  prior  letter  to  you,  and 
counties  may  expend  them  pursuant  to  §2130,  exclusively 
"for  county  roads  and  highways  and  for  other  public  street 
and  highway  purposes.11 

9 

The  State  legislature  may  expend  the  money  for  ferries  for 
"highway  purposes"  because  traditionally  ferries  have  always 
been  considered  as  part  of  the  public  highways.   Section 
100.5  of  the  Streets  and  Highways  Code  provides: 

"Whenever  the  location  of  a  State  highway  is 
such  that  a  ferry  must  be  used  to  completely 
traverse  said  highway,  and  there  is  no  existing 
ferry  furnishing  service  to  traffic  on  said  high- 
way, the  department  may  construct,  maintain  and 
operate  such  a  ferry,  or  may,  by  cooperative 
agreement,  delegate  the  construction,  maintenance 
or  operation  thereof  to  a  county,  or  if  the  termini 
of  a  ferry  are  within  one  or  more  cities,  to  the 
cities  concerned.  Whenever  a  highway  between  the 
termini  of  which  a  publicly  owned  ferry  Is  used, 
is  declared  to  be  a  State  highway,  the  title  to 
the  ferry  and  all  appurtenances  thereto  vrsts 
in  the  State.  ... 

Thus,  expenditures  to  build  them  are  recognised  as  expendi- 
tures for  "highway  purposes. 

On  the  other  hand,  there  is  no  authority  in  the  Street sand 
Highway  Code,  the  Constitution  or  California  decisions 
authorizing  the  use  of  gas  tax  funds  for  rapid  transit  pur- 
poses.   In  re  0<  lnlon  of  the  Justices,  85  M.E.  2d  761 
(Mass.  1949)  expressly  prohibited  such  a  use  under  a  similar 
Constitutional  provision. 
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For  these  reasons,  I  must  reaffirm  the  position  taken  in  my 
letter  of  June  5,  1955.  I  am  returning  the  original  of  the 
letter  as  well  as  the  clipping  forwarded  to  me. 


Yours  truly, 


DION  R.  HOLM 
City  Attorney 


RS  ec 


' 
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SUBJECT:      HETCK   HETCHY  VATER   SUPnLY  CONTACT   NO.    272 
CHEERY  RIVER   PROJECT,    CHERRY  VALLEY  DAM 
RESERVOIR  CLEARING":    REJECTION  OP  BID 


Gentlemen: 

This  refers   to  your   request  for  an  opinion  as    to  t  he 
legality  of   the   bid   of  R.   V.    Eyers   on  Hetch  Hetchy  Water 
Suooly  Contract   No.    272   "Cherry  River   Project,    Cherry 
Valley  Dam  Clearing." 

OPINION 


Section  37  of  the  Public  l:orks  Code  dealing  with  Public 
Contract  Tocedure,  orovides  in  part  "all  bids  shall  be  filed 
on  forms  furnished  by  the  deoartment  head  concerned..."  The 
documents  with  the  following  headings  were  supplied  by  the 
office  of  the  Manager  of  Utilities  to  each  prospective  bidder 
in  connection  with  the  above  contract:   1.   Invitation  for 
Toposal;  2.   Instructions  for  ^reparation  and  Zxecution  of 
Forms,  Agreements  and  Eonds;  ?>.      Tooosal;   I4.   Bond 
Accompanying  Bid;  5»   Experience  and  Financial  Salifications 
including  List  of  Equipment;  6.   Subcontractors;  7. Affidavit. 

I  have  examined  the  bid  of  R.  '  .  Eyers  as  contained  in  the 
bid  documents.   The  Proposal  was  executed  by  R.  W.  Eyers  and 
the  sum  of  '1*10, 390.  was  bid.   The  Eid  Bond  was  executed  by 
Mr.  Eyers  as  orincipal  and  United  States  Fidelity  and  Guaranty 
Con-any,  as  surety.   The  form  entitled  ''Experience  and  Finan- 
cial salifications"  has  not  been  completed.   The  first  and 
Second  and  third  statements  in  the  form  are  completed.  The 
fourth  statement  required  to  be  completed,  to  wit:  :iwork 
similar  in  character  to  that  required  in  the  proposed  contract, 
which  bidder's  organization  has  completed'1  as  to  I;year", 
"class  and  location  of  work  and  for  whom  performed"  and 
"contract  amount"  has  been  left  blank.   The  fifth  statement 
required  to  wit:  "Bidder  refers  to  the  following  for  informa- 
tion concerning  work  li-ted...",  with  a  space  for  "name1 
"title"  and  "address"  has  been  left  blank.   The  sixth  state- 
ment required  as  to  the  name  of  a ''bank  oi»  banks  as  to  the 
financial  responsibility  of  the  bidder"  'has  been  left  blank. 
The  seventh  statement  recuired  as  to  name  of  "surety  company 
or  companies  as  to  financial  responsibility  and  general 
reliability  of  the  bidder" has  been  left  blank.   The  eighth 
statement  (which  is  a  separate  sheet)  entitJLed  "List  of 
Equipment  and  which  states:  "Following  is  a  list  of  equipment 
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definitely  availa.le  for  use  on  the  proposed  work  as  required, 
(Give  quantity,  description,  size  or  capacity,  condition  and 
present  location  of  each  item  of  equipment )"  has  been  left 
blank.   The  Affidavit  required  as  part  of  the  bid  document 
provides  as  follows: 


"AFFIDAVIT 

) 

COUNTY  07  ) 


;t~te  of )  ss> 


says 


_being  first  duly  sworn,  deooses  and 


That  he  is 

the  narty  making  the  foregoing  orooosai  or  bid;  that  such  bid  is 
genuine  and  not  collusive  or  sham;  that  said  bidder  has  not  collu- 
ded, conspired,  connived  or  agreed,  directly  or  indirectly,  with  c 
any  other  bidder  or  oerson  to  out  in  a  sham  bid,  or  that  such 
other  person  shall  refrain  from  bidding,  and  has  not  in  any  manner 
sought  by  collusion  to  secure  any  advantage  against  the  City  and 
County  of  £an  Francisco,  or  any  oerson  interested  in  the  orooosed 
contract,  for  himselfor  for  any  other  person;  and  that  all  state- 
ments contained  in  said  orooosal  are  true. 


fubscribed  and  sworn  to  before  me 
this  *ay  of  ,  19 


Notary  ~ublic  of  the  ttate  of 

In  and  for  the  County  of  

My  Commission  expires 


(If  the  bidder  is  a  co-^artnershio,  this  affidavit  must  be 
signed  and  sworn  to  by  every  member  of  the  firm. ) 

(If  the  bidder's  affidavit  on  the  foregoing  form  is 
made  outside  the  : tate  of  California,  the  official  position  of 
the  oerson  taking  such  affidavit  shall  be  certified  to  according 
to  law. )" 

Mr.  Eyers  did  not  execute  this  affidavit  nor  was  it 
notarized  at  the  time  the  bids  were  ooen  on  May  23,  1955« 

The  bid  submitted  by  Mr.  Eyers  is,  therefore,  defective 
and  irregular  in  the  above  particulars. 
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Ml EM  ^Tr:iIE?TC£  /.'^  FI-th'tCIAL  qualification 

In  the  contract  specifications  at  page  19  thereof,  re- 
ferred to  in  the  Invitation  for  Proposals  and  supplied  to 
the  bidder,  it  is  provided  that  "the  Commission  reserves 
the  right  to  waive  technical  defects  in  bidding."  Aside 
from  this,  the  general  law  on  the  subject  of  the  validity 
of  bids  in  connection  with  municipal  contracts  is  that  where 
an  omission  or  irregularity  is  technical  in  nature,  the 
municipality  may  waive  the  requirement  should  the  municipality 
desire  to  accent  the  lowest  bid.  Where,  however,  the  defect 
or  irregularity  is  of  such  a  nature  as  to  prevent  the  bid 
from  being  responsive  in  all  material  respects  to  the  pro- 
posal such  a  defect  cannot  be  waived.   There  must  be  a  sub- 
stantial compliance  with  the  proposal  and  requirements  called 
for  in  the  bid  to  warrant  the  consideration  of  the  bid. 
(  ee  10  Mcquillan  on  Municipal  Corporations,  (3rd  Ed.)°.361j.) 

The  question  whether  the  failure  to  complete  the  Experience 
and  Financial  ualif ications  statement,  including  a  Listing  of 
Equipment  may  be  considered  a  departure  from  the  requirements 
of  the  bid  in  a  material  resoect  has  been  construed  diversely 
by  the  Courts.  It  has  been  held  that  requirements  of  a  similar 
nature  may  be  considered  as  a  non-essential  to  legality  of  the 
bid,  may  be  waived  and  the  bid  accepted  by  the  municipality. 
(See  Nathan  v.  O'Brien,  102  N.Y.S.  91*7.)   In  the  Eyers  bid, 
however,  the  Invitation  for  Proposals  states  as  follows: 

"With  this  proposal  the  bidder  must  file  detailed 
information  regarding  his  previous  experience  in 
such  work  as  re  iulred  under  the  proposed  contract, 
and  information  necessary  to  satisfy  the  Commission 
of  his  financial  ability  to  perform  said  work." 

In  the  Instructions  for  °re deration  of  Forma  etc.it  is 
stated  as  follows: 

"The  bidder's  attention  is  especially  called  to  the 
following  forms  which  must  be  filled  in  full  as 

required,  otherwise  the  bid  shall  be  rejected: 

(d)  Experience  and  financial  qualifications. 

This  form  must  be  filled  in  with  complete 
and  comprehensive  answers  to  all  questions." 
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In  view  of  the  mandatory  language  contained  in  the  bid 
documents  of  which  bidders  have  notice  it  would  in  all  proba- 
bility be  held  that  a  compliance  wit  1  this  requirement  is 
considered  to  be  necessary  in  connection  with  the  submission 
of  any  bid. 

OMISSION  OF  L>'-iC,TTTQM  OF  AFFIDAVIT 

The  second  omission  is  the  failure  of  Mr.  Byers  to  execute 
the  affidavit  and  have  the  affidavit  notarized  at  the  time  of  the 
opening  of  the  bis.   In  this  connection  the  bid  documents  orovides 
as  follows: 

In  the  Instructions  for  ^reparation  of  Forms  etc.  it  is 
stated  as  follows: 

"The   bidder's  attention  is   esoecially  called   to  the 
following  forms  which  must  be   executed   in  full  as   re- 
quired;   otherwise    the  bid   shall  be   rejected  :    4 

(f)  Affidavit  to  be  subscribed  and  sworn  to  before 
a  notary  public." 

In  the  contract  Specifications  to  which  reference  is  made 
in  the  bid  documents  and  which  contract  is  suDDlied  each  bidder 
it  is  provided  as  follows,  at  oare  20: 

"The  bidder  must  make  the  affidavit  for  which  a 
form  is  provided  with  the  proposal  blank." 

I  have  ruled  in  Opinion  226  of  August  9,  1950  in  connection 
with  a  bid  on  a  Department  of  Dublic  ;  orks  contract  wherein  the 
bidder  failed  to  execute  an  affidavit  similar  in  form  to  the  one 
involved  herein,  vrhere  a  bidder  does  not  include  the  required 
affidavit,  the  bid  must  be  rejected  since  it  is  an  indispensable 
Dart  of  the  proposal  or  bid. 

The  language  contained  in  the  bid  documents  as  to  the 
necessity  for  the  affidavit  is  mandatory  In  nature.   Section  100 
of  the  Charter  sets  fortn  that  collusive  contracts  are  null  and 
void.   The  long  established  practice  of  all  City  Deoartments  of 
including  the  affidavit  of  non-collusion  as  a  part  of  bid  documents 
is  designed  to  help  to  Drevent  collusion  in  City  contracts. 

The  proper  execution  of  this  affidavit  is  more  than  a  tech- 
nical requirement.   The  absence  of  such  an  affidavit  vitiates  the 
bid  and  the  bid  should  be  rejected. 
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It  is  my  opinion  therefore 


1.   The  bid  of  R.  W.  Eyers  is  defective  in  the  particulars 
above  set  forth.   The  omission  to  execute  the  Affidavit  is  a 
material  omission  and  renders  the  bid  invalid.  It  is  not  neces- 
sary to  decide  whether  the  omission  to  complete  the  Experience  and 
Financial  Form  Is  a  technical  omission  which  may  be  waived. 

2,£ince  the  Eyer's  bid  is  invalid  the  remaining  bids  may  be 
considered  by  the  Commission  as  though  no:   bid  was  submitted  by 
It.    Eyers.   The  Commission  may  therefore  accept  the  bid  of  the 
next  lowest  and  responsible  bidder,  or, 

3.   The  Commission  may  reject  all  bids  and  readvertise  the 
contract  for  bidding  by  all  interested  parties. 

In  connection  with  "3."  it  is  to  be  pointed  out  that  the 
rejection  of  all  bids  would  prevent  delay  in  the  prosecution  of 
the  work  which  would  result  from  litigation  which  might  be  insti- 
tuted by  any  bidder.  The  right  of  the  Commission  to  reject  all 
bids  cannot  be  questioned  in  any  Court  action  by  any  bidder. 
(  ection  95  of  the  Charter  of  the  City  and  County  of  San  Francisco. 
See  also  Invitation  for  Proposals.)   The  prosecution  of  the  work 
called  for  in  the  contemplated  contract  is  ur3ent.   It  is  neces- 
sary to  utilize  Cherry  Valley  Reservoir  at  the  earliest  possible 
time  to  catch  water  and  orevent  any  w  ater  deficiency  which  may 
result  from  a  dry  season.   In  view  of  this  I  believe  the  Commis- 
sion should  consider  whether  it  may  be  advisable  not  only  to 
reject  the  bid  of  R.  '■' .  Byers  but  likewise  to  reject  all  bids 
and  immediately  readvertise  the  contract  for  bidding  by  all 
interested  oarties. 


Respectfully  submitted. 


T"0'C: 

TO:   Dublic  Utilities  Commission 
287  City  Hall 
San  Francisco,  California. 


DION  R.  HOLM 
City  Attorney 
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SUBJECT:   HEALTH  SERVICE  SYSTEM,  SUBROGATION  UNDER  PLAN  I 
(SECTION  31),  VALIDITY  AND  EFFECT,  COMPROMISE  OF 
RIGHTS  OF  SYSTEM  THEREUNDER. 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"At  the  present  time  there  are  monies  being  held  in 
this  office  due  to  a  former  employee  of  the  city  and  county 
who  \mz   a  compulsory  member  of  the  Health  Service  System 
and  was  also  a  subscriber  to  Plan  I  of  said  system. 

"The  Health  Service  System  had  turned  over  to  the 
Bureau  of  Delinquent  Revenue  a  claim  in  subrogation 
under  section  31  of  its  rules  for  collection. 

"The  Delinquent  Revenue  Ordinance  No.  90321  provides 
that  this  office  may  not  release  funds  where  there  are 
monies  owing  to  the  city  and  county. 


rule 


"The  Health  Service  System  has  adopted  the  following 


"'SECTION  31   -  SUBROGATION.   Whenever  through  the 
act  or  omission  of  another  person  a  subscriber  of 
Plan  I  suffers  an  illness  or  injury  resulting  in 
a  legal  claim  by  said  subscriber  against  such  other 
person  for  damages,  the  Health  Service  System  shall 
be  subrogated  to  such  claim  to  the  extent  of  the 
reasonable  value  and  of  a  reasonable  charge  for 
such  medical  care  and  services  as  have  been  ren- 
dered said  subscriber  by  said  Plan  I,  and  said 
subscriber  shall  be  liable  to  the  Health  Service 
System  for  such  reasonable  value  and  charges  from 
any  sum  collected  as  damages  from  such  other  per- 
son whether  by  action,  settlement  or  in  any  other 
manner. ' 

"In  furtherance  the  three  enclosed  forms  are  used. 

"Please  advise  me- 

"1-  Is  the  above  Section  31  legal- 

"2-  Is  it  binding  upon  members  of  the  Health  Ser- 
vice System  using  Plan  I  as  distinguished  from 
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members  using  Plan  2,  3,  or  4? 

"3-  Should  your  answer  to  the  previous  ques- 
tions be  In  the  affirmative,  may  the  Health 
Service  System  (and  who  therein)  agree  to 
accept  a  lesser  amount  than  that  for  which 
the  Health  Service  System  is  subrogated?" 

OPINION 

1 .   Answer  to  Question  1. 

The  purpose  of  §31  of  Plan  I  is  to  require  a  member  there- 
of, on  receiving  compensation  from  a  tort  feasor,  to  reimburse  the 
Health  Service  System  for  the  amount  spent  by  it  for  his  medical  care 
as  a  result  of  the  tort. 

The  Charter  gives  the  Health  Service  Board  power  to  adopt 
and  put  into  effect  plans  for  rendering  medical  care  to  members  of 
the  system.   (§172.1,  subd.  3(a)  and  3(b))    Plan  I  was  adopted 
pursuant  thereto. 

The  Charter  does  not  expressly  or  by  implication  forbid 
inclusion  in  such  plans  of  a  provision  such  as  §31.   Except  as 
specifically  regulated  by  the  Charter  (§172.1,  subd.  3(a)),  it  is 
within  the  discretion  of  the  Health  Service  Board  to  determine  what 
the  terms  and  conditions  of  its  plans  shall  be,  subject  to  review 
and  approval  by  the  Retirement  Board  in  the  respects  provided  for 
by  the  Charter.   (§172.1,  subd.  3(a),  subsecs.  3  and  4)  The  Health 
Service  Board  is  vested  with  considerable  discretion  in  formulating 
such  plans,  and  abuse  of  that  discretion  must  very  clearly  appear 
before  the  courts  would  interfere.   (Nelson  v.  Dean,  27  Cal .  2d  873, 
881;  Rible  v.  Hughes,  24  Cal.  2d  437, ~54"5;  Monohan  v.  Dept.  of  Water 
&  Power,  4b1  C.A.  2d  7^6,  753;  Spaulding  v.   Philbrick,  42  C.A.  2d 
5b,  61)  

A  requirement  that  the  insured  reimburse  the  insurer  from 
the  proceeds  of  his  recovery  against  a  third  party  tort  feasor  is  not 
uncommon  in  insurance  law  (Cal.  Labor  Code  §§3856,  3850(b);  Hayward 
v.  State  Farm  Mut.  Auto.  Ins.  Co.,  212  Minn.  500,  4  N.W.  2d  31o;  4b 
C.J.S.   172,  note  39;  140  A.L.R.  1246-1247),  and,  in  my  opinion,  is 
not  unreasonable. 

While,  as  you  point  out,  membership  in  the  Health  Service 
System  Is  one  of  the  conditions  of  City  employment,  and  in  that 
sense  compulsory,  employment  by  the  City  is  strictly  voluntary.   In 
accepting  City  employment  the  employee  does  so  with  the  understand- 
ing he  will  be  bound  by  all  reasonable  and  lawful  conditions  attach- 
ing thereto.   Membership  in  the  Health  Service  System,  subject  to  the 
reasonable  provisions  of  the  medical  care  plans  adopted  by  the  Health 
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Service  Board,  is  one  of  those  conditions.   (Charter  §172.1) 
In  my  opinion  §31  of  Plan  I  is  a  lawful  provision. 

2.  Answer  to  Question  2. 

A  Health  Service  System  member  is  free  to  select  coverage 
under  any  one  of  the  Board's  plans.   If  he  chooses  Plan  I,  he  is 
bound  by  the  provisions  thereof,  including  §31,  notwithstanding 
another  plan  may  not  contain  such  a  provision.   It  may  be  noted  that 
§11  of  Plan  No.  2,  The  Kaiser  Foundation  Health  Plan,  is  a  provision, 
for  reimbursement  similar  to  §31.   It  provides: 

"PAYMENT  FOR  SERVICES  WHERE  INJURY  CAUSED  BY 
A  THIRD  PERSON 

11)  In  the  event  that  a  Subscriber  or  family 
dependent  is  injured  by  the  wrongful  or 
negligent  act  of  a  third  person  (who  is 
thereby  liable  to  such  Subscriber  or  family 
dependent  for  the  expenses  of  medical  or 
hospital  treatment)  or,  in  the  event  the 
Subscriber  or  family  dependent  participates 
in  an  arrangement  by  which  a  third  party, 
pursuant  to  legal  liability,  makes  payment 
for  hospital  and  medical  services  directly 
to  the  party  rendering  the  same,  then  the 
Subscriber  or  family  dependent  (but  not  the 
Health  Service  System)  shall  be  liable  to 
the  Health  Plan  for  the  services  rendered 
pursuant  to  this  Agreement,  but  in  an  amount 
not  to  exceed  that  paid  by  such  third  party." 

In  my  opinion  §31  is  binding  upon  members  of  the  Health 
Service  System  using  Plan  I  as  distinguished  from  members  using  Plans 
2,  3,  or  I. 

3.  Answer  to  Question  3. 

In  my  opinion  the  Health  Service  Board,  in  its  capacity  as 
executive  and  administrative  head  of  the  Health  Service  System,  may 
agree  to  accept  from  a  member  a  lesser  sum  in  reimbursement  than  that 
to  which  it  claims  to  be  entitled.   The  Charter  (§L72.1,  subd.  3(b)) 
gives  the  Board  power  to  put  its  medical  plans  into  effect  and  to 
conduct  and  administer  them.   The  power  to  compromise  a  claim  for 
reimbursement  against  a  member  based  on  §31  of  Plan  I  is,  in  my 
opinion,  included  within  the  Board's  power  to  conduct  and  administer 
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its  plans 


You  are  advised  accordingly. 

Respectfully  submitted, 


riON  R.  HOLM 
City  Attorney 


GEB/V/FB 

To:   Harry  D.  Ross 
Controller 
109  City  Hall 


Opinion  No.  966 
June  13,  1955 

SUBJECT:  PARKING  METERS  ON  EMBAP.CADEPO,  OPERATION  BY  CITY  AND 
COUNTY  OP  IIARBOR  BOARD. 

Dear  Sir: 

I  have   your  request   for  opinion  as  follows: 

REQUEST 

''In  view  of  your  Opinion  No.   9i+7   dated  May  10,    1955* 

subject: 

"'POLICE   POVER   JURISDICTION   OF   SAN   FRANCISCO   OVER 

.VTERFRONT  AREA  UNDER   HARBOR   BOARD'S   JURISDICTION.' 

should  not   the   City  and   County  of  San  Francisco  be   operat- 
ing the   parking  meters  on  the  Embarcsdero  which  are   for  the 
purpose   of  regulating  traffic,    a   local  police   function?" 

OPINION 

In  Opinion  No.  9lj7,  above,  it  was  said  (p. 3)  that  §1770,  H.  &  N. 
Code,  gives  the  Harbor  Board  "possession  and  control"  of  a  specifi- 
cally described  area  along  the  waterfront  "subject  to  such  jurisdic- 
tion as  the  City  and  County  of  San  Francisco  may  have  in  the  public 
streets  within  the  area." 

Concerning  California's  title  to  the  waterfront  area,  and  hence  the 
Legislature's  power  to  g ive  possession  and  control  thereof  to  the 
Harbor  Board,  see  Weber  v.  State  Harbor  Commissioners,  18  Wall.  57* 
See  also  Borax  Consolidated  v.  Los  Angeles,  296  U.S.  10;  United 
States  v.  California,  332  U.S.  19;  i "a  11  on  v.  Long  Beach,  Ijlj.  A.C.250. 
This  title  gives  rise  to  governmental  and  proprietary  rights  in  the 
area.  (Oakland  v.  Oakland  V.'ater  Front  Co.,  118  Cal.  160,  I83) 

In  Opinion  No.  91+7  it  was  pointed  out  (p. 2)  that  state  law  must  be 
examined  to  ascertain  San  Francisco's  right  to  regulate  certain  activ- 
ities in  the  waterfront  area  because  regula  tion  of  such  activities 
may  not  be  a  municipal  affair;  further,  that  if  3tate  lav;  has  occu- 
pied a  particular  field  of  activity  which  is  not  a  municipal  affair, 
San  Francisco  cannot  exercise  its  police  power  with  resoect  thereto. 
Traffic  regulation  is  not  one  of  those  municipal  affairs  in  which 
the  power  of  local  authorities  is  superior  to  that  of  the  Legisla- 
ture.  (Pipoly  v.  Benson,  20  Cal.  2d  366,  369) 
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At  p.  3  it  was  stated  that  §1912,  H.  &  N.  Code,  makes  the  narking 
of  vehicles  on  Harbor  Board  Property,  except  with  permission  of, 
and  subject  to  such  conditions  and  regulations  as  are  imposed  by  the 
Board,  a  misdemeanor.   §1912  was  pointed  to  as  occupying  a  oartic- 
ular  field  of  police  power  regulation  (to  the  exclusion  of  con- 
flicting regulation  by  San  Francisco),  and  attention  was  called  to 
Title  7»  Chap.  1,  arts.  1-10,  5 §1-85 1  of  the  California  Administra- 
tive Code,  entitled  "Harbor  Traffic  Code." 

§1912,  9.  &  N.  Code,  which  became  law  in  19l^5»  states  in  material 
part: 

"Except  with  the  permission  of,  and  subject  to  such 
conditions  and  regulations  as  are  imposed,  pursuant  to 
this  section,  by  the  board,  it  is  a  misdemeanor: 

"1.  To  park  ...  en y  vehicle  .  .  .  upon  any  prop- 
erty under  the  control  and  jurisdiction  of  the  board 
or  upon  any  thoroughfare  located  on  such  property  .  .  . 

"In  addition  to  the  amounts  which  may  be  collected 
for  the  purposes  specified  in  this  part  by  the  board, 
there  shall  be  collected  an  amount  to  carry  out  the 
provisions  of  this  section.  .  ." 

§1900,  H.  &  N.  Code,  provides: 

"The  board  may  make  reasonable  rules  and  regulations 
concerning  the  control  and  management  of  the  property  of 
the  State  which  is  intrusted  to  it  by  this  part." 

Pursuant  to  §§1912  and  1900  there  have  been  adopted  by  the  Harbor 
Board  regulations  governing  parking  on  streets  within  its  jurisdic- 
tion, including  provisions  for  installation  of  parking  meters.   See 
§§2,  20,  80-85  of  Title  7.  California  Administrative  Code,  tupra. 

It  is  true  that  §1912  does  not  in  so  many  words  state  that  the  Har- 
bor Board  is  authorized  to  install  parking  meters  on  the  Embarcadero. 
It  is  also  true  that  the  powers  of  the  Harbor  Board  and  the  mode  and 
method  of  their  exercise  are  "strictly  limited  and  defined"  by  the 
statute  under  which  it  Is  functioning.    (Taylor  v.  Spear,  196  Cal. 
709,  722)   Nevertheless  the  declaration  In  §1912  that  It  is  a  mis- 
demeanor to  park  any  vehicle  on  any  thoroughfare  on  property  under 
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the  control  and  jurisdiction  of  the  Harbor  Board  except  with  the 
oermission  of,  and  subject  to  such  conditions  and  regulations  as 
ere  imposed  by,  the  Board,  and  the  further  declarttion  that  "there 
s'-.all  be  collected  an  amount  sufficient  to  carry  out  the  provisions 
of  this  section,"  in  my  opinion,  are  sufficient  to  allow  the  Harbor 
Board  to  ooerate  carking  meters  on  the  Embarcadero,  and  to  prevent 
the  City  and  County  of  San  Francisco  from  doing  so. 

In  view  of  §1912,  and  the  action  which  the  Harbor  Board  has  taken 
thereunder  (§§20,  80-85,  Title  7,  Cal.  Adm.  Code),  it  is  my  opinion 
that  the  City  and  County  of  San  Francisco  should  not  be  operating  the 
parking  meters  on  the  Embarcadero. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
GEB/TJB  City  Attorney 


TO:   Mr.  T.  A.  Brooks 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco  2,  California 


OPINICN  NO.    967 
June  13,    1955 


SUBJECT:      PERhlTS  GF  ?OR  PLUi-IEING,   WATER   ..."5  GAS   PIPIiTG- 

BEFORE  rAY  1,    1955    (EFFECTIVE  DATE  0?  NEW   PLUilBIiX- 

:c.  cod^)  for  iORj  ro  be  done  apt]   :i  1,  1955; 

3T   0?  HEW   CODE  01!   PEES  AND  WORK  UNDER  SUCH 

:s . 


Dear  Sir: 
follows : 


This  office  is  in  receipt  of  your  request  for  opinion,  as 

REQUEST 


"The  new  Plumbing,  VJater  and  Gas  Codes  became 
effective  on  Lay  1,  1955. 

umerous  permits  were  issued  on  the  29th  ult.  for 
work  to  start  after  the  effective  date  of  the  Ordinance, 
(Iiay  1,  1955)  and  fees  as  prescribed  in  the  new  Codes 
vere  not  paid.  The  main  changes  involved  were:   (1) 
the  charge  of  80/  per  fixture  (and  not  i+O/^  for  fixtures 
over  25  in  number)  and  (2)  the  enforcement  of  the  new 
water  code  and  gas  piping  fees. 

"It  seems  obvious  that  the  permits  were  applied  for 
in  order  to  evade  the  new  fee  schedule. 

"The  Chief  Plumbing  Inspector  is  confronted  with 
the  following  questions: 

"1  -  Can  the  Health  Department  collect  the  current 
fees  for  plumbing,  water  and  gas  piping  on  the  above 
permits? 

"2  -  i,ust  the  work  done  be  in  conformity  with  the 
new  codes? 

"3  -  Particularly,  if  fees  are  to  be  waived  as  to 
water,  should  our  inspections  include  water  inspections 
on  installations  .  iade  after  fciay  1st,  on  which  permits 
were  taken  out  prior  to  Lay  1st,  and  this  fee  not  paid? 

"l±   -  If  the  permit  holder  is  notified  that  fees  are 
collectible,  and  an  amended  application  is  not  made  as 
prescribed  by  law,  (Sees.  1005-c  and  1102-c)  can  a  double 
fee  penalty  be  imposed?" 
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OPINION 


The  first  observation  that  should  be  made  in  regard  to 
your  request  is  that  the  question  presented  is  not  so  much  the  ques- 
tion of  evasion  of  the  new  fee  schedule  but  rather  the  determination 
of  what  the  ordinances  require,  for  there  is  no  duty  on  anyone 
furnishing  revenue  to  pay  more  than  the  law  requires.   (Helvering  v. 
Gregory,  69  P.  2d  309,  aff'd.  293  U.S.  2+65) 

It  should  first  be  noted  that  both  under  the  old  and  under 
the  new  version  of  the  Code  there  is  a  decided  difference  between 
the  licensing  system  provided  for  plumbing  and  that  provided,  under 
separate  sections,  respectively,  for  water  distribution  and  gas 
installations.   The  plumbing  sections  of  the  Code  contain  provisions 
authorizing  the  issuance  of  a  permit  to  do  specified  work  upon  exam- 
ination of  the  plans  and  specifications  for  the  proposed  work.  (Old 
Code,  Sections  173,  Hk*   21*0,  2\\$\   New  Code,  Sections  701,  702,  706, 
1101,  1102)  Neither  the  water  distribution  division  nor  the  gas 
installation  division  contains  any  such  provision  for  advance 
approval  of  proposed  work,  although  all  three  divisions  of  the  Code 
provide  for  certain  interim  and  final  inspections  of  the  regulated 
installations.  The  gas  appliance  and  gas  piping  sections  even  pro- 
vide for  a  prepaid  system  of  permits  that  can  be  purchased  in  books 
and  have  a  minimum  duration  of  two  years.   (Old  Code,  Section  272, 
as  amended,  1951;  New  Code,  Section  1203) 

Second  Question 

To  answer  your  second  question  first,  as  I  feel  that  it  is 
basic,  it  should  be  observed  that  under  California  lav;  a  permit  is 
more  than  a  mere  license--it  is  an  authorization  to  do  work  according 
to  the  plans  which  have  been  approved.   In  London  v.  Robinson,  9U  Cal. 
App.  77i+,  at  776-777»  it  was  held  that  a  building  permit  could  not 
be  Impliedly  revoked  by  a  zoning  ordinance: 

"In  i+3  C.J.  57U»  the  general  rule  is  stated  as 
follows:   'As  Is  the  case  with  statutes,  ordinances  or 
by-laws  operate  in  the  future  only,  and  are  never  to  be 
given  a  retroactive  effect  if  susceptible  of  any  other 
construction.  An  intention  that  a  statute  or  an  ordi- 
nance shall  have  a  retroactive  operation  is  not  to  be 
presumed,  but  must  be  manifested  by  clear  and  unequivocal 
language,  and  in  case  of  doubt,  the  statute  or  ordinance, 
must  be  construed  to  have  a  prospective  effect  only.'  In 
the  same  text  at  page  3kk   w©  find  the  following:   'Zoning 
regulations  ordinarily  have  no  retroactive  effect  unless 
the  authorizing  legislation  specifically  so  states.  By 
force  of  statute  or  ordinance  zoning  regulations  may  not 
have  the  effect  of  revoking  permits  for  buildings  granted 
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prior  to  their  adoption.'   The  rule  last  stated  is  the 
rule  of  construction  concerning,  the  effect  of  ordinances 
in  general  prescribing  building  regulations.   (I4.3  C.J. 
330.)" 

On  examination  of  the  Code,  I  can  find  nothing  that  would 
revoke  a  plumbing  permit  previously  £ranted.   Thus,  as  a  matter  of 
construction  and  because  of  the  fact  that  a  plumbing  permit  consti- 
tutes advance  approval  of  specific  work,  I  must  conclude  that  a 
plumbing  perr.it  previously  granted  is  not  revoked  or  otherwise 
affected  by  the  revisions  in  the  Code,  '^ork  under  such  a  permit  may 
be  completed  according  to  the  plans  approved. 

However,  permits  to  do  water  distribution  and  gas  work  are 
not  advance  authorizations  to  do  any  work  in  a  specified  manner  be- 
cause such  permits  are  not  issued  on  advance  approval  of  the  work. 
Thus  such  permits  are  affected  by  the  changes  in  construction 
standards  taking  effect  on  revision  of  the  Code,  for  it  is  well 
esta.lished  that  a  permit  only  operates  as  an  authorization  to  the 
extent  of  the  subject  natter  approved.  See  In  re  Application  of 
Ruppe,  80  Cal.  App.  629,  637.   Nor  can  a  permit  be  relied  upon  to 
authorize  the  maintenance  of  a  violation  of  existing  law.   See  my 
Opinion  Jo.  7kk»    November  12,  1953*   Thus,  in  regard  to  water  and 
g.as  permits,  you  are  advised  that  work  done  thereunder  subsequent  to 
Lay  1,  1955  must  satisfy  the  terms  of  all  ordinances  currently  in 
force,  includi.no  revisions  of  the  Code. 

?irst  C-uestion 

In  reply  to  your  first  question,  as  to  your  right  to  col- 
lect the  current  fees,  it  is  my  opinion  that  any  permit  that  was 
fully  paid  for  prior  to  Lay  1,  1955  cannot  be  the  subject  of  any 
further  collection  of  fees  on  that  permit.  There  is  no  provision 
for  any  collection  of  additional  fees.  A  permit  issued  under  the 
plumbing  division  of  the  Old  Code,  as  I  have  previously  noted,  con- 
fers a  right  to  do  the  particular  work  approved.   In  such  a  case,  no 
additional  fee  can  be  collected  even  though  the  work  is  done  after 
Lay  1,  1955*  Kowever,  as  water  distribution  and  f. as  permits  do  not 
confer  a  ritht  to  do  any  particular  v/ork,  if  increased  standards 
enacted  by  the  Code  revision  reculre  work  in  addition  to  that  for 

Lob  a  permit  had  previously  been  taken  out,  then  the  units  of 
additional  work  will  recuire  the  taking  out  of  a  permit  with  payment 
of  fees  at  the  new  rate.   But  since  unexpired  permits  were  not  re- 
voked by  the  New  Code,  such  permits  can  be  utilized  without  the 
payment  of  any  additional  fee  therefor  provided  that  the  standards 
contained  in  the  ordinances  in  force  at  the  time  the  work  is  done 
are  complied  with. 
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Third  Question 

Your  third  question  is  covered  by  the  matter  already  dis- 
cussed, "..ater  installations  made  after  Lay  1,  1955  must  be  inspected 
to  determine  whether  the  v/ork  done  after  that  date  complied  with  the 
."ev  Code,  for,  as  has  been  observed,  a  water  permit  is  not  an  advance 
authorization  to  do  v/ork  in  any  particular  manner,  nlso,  such  inspec- 
tion is  necessary  to  determine  whether  all  installations  have  been 
.-iade  under  permit,  Including  all  additional  installations  required 
by  the  liew  Code. 

Fourth  Question 

In  reply  to  your  fourth  question,  you  are  advised  that 
double  penalties  can  be  assessed  when  work  is  done  without  taking 
out  a  permit  and  paying  a  fee,  when  required  according  to  the  above 
discussion.  As  to  water  distribution,  Section  1005(c)  of  the  Hew 
Code  provides  such  penalty  only  for  unauthorized  work  done  after 
Kay  1,  1955,  since  there  was  no  such  penalty  provision  in  the  Old 
Code.   As  to  plumbing,  however,  both  the  Old  Code  (Section  2l|5(e)) 
and  the  New  Code  (Section  1102(c))  provide  a  double  penalty  and  it 
can  therefore  be  assessed  regardless  of  the  date  of  violation  pro- 
vided that  it  is  only  the  fees  in  effect  at  the  time  of  the  violation 
which  are  doubled. 

You  are  advised  as  heretofore  stated. 

Respectfully  submitted, 


V^SM 

TO:   Zillis  D.  Sox,  H.D. 

Director  of  Public  rlealth 

101  Grove  Street 

San  Francisco  2,    California 

cc:   Thomas  n.  Brooks 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco  2,  California 


DION  R.  HOLh 
City  Attorney 
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SU5JECT:   VALIDITY  AND  REGULARITY  OF  ADOPTION  OP  RLSCLUTION 
NO.  15676  (SERIES  OF  1939)  APPROVING  REQUEST  FOR 
TRANSFER  OF  TEMPORARY  PUELIC  HOUSING  TO  THE 
HOUSING  AUTHORITY  OF  THE  CITY  AND  COUNTY  OF 
SAN  FRANCISCO 

Dear  Sir: 

This  v;ill  acknowledge  your  request  for  opinion  on  behalf 
of  the  Housing  Authority  of  San  Francisco  as  to  whether  Resolution 
No,  15676  (Series  of  1939),  approving  request  for  transfer  of 
temporary  public  housing  to  the  Housing  authority  of  the  City  and 
County  of  San  Francisco,  was  validly  adopted  by  the  Eoard  of 
Supervisors  of  the  City  and  County  of  San  Francisco  and  whether 
such  resolution  is  legally  sufficient  as  to  form. 

OPINION 

After  careful  examination  of  all  details  related  to  your 
inquiry,  I  advise  you  that  Resolution  No.  15676  (Series  of  1939) 
v/as  validly  adopted  by  the  Eoard  of  Supervisors  of  the  City  and 
County  of  San  Francisco  and  is  legally  sufficient  as  to  form. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

MG/LSM 

TO:   Mr.  John  "-".  Leard 
Executive  director 
Housing  Authority 
Ul+O  Turk  Street 
San  Francisco  2 
California 


